
 

 

 

 
 

 

 

MODEL FREIGHT TRACK ACCESS 

CONTRACT: DRAFT CONCLUSIONS 

Published by the Office of the Rail Regulator 

December 2003 



Model freight track access contract: draft conclusions 

1. Contents 

Regulator’s foreword ................................................................................................................1 

1. Introduction........................................................................................................................3 

2. Protecting freight operators’ rights in relation to Network Rail and passenger 

train operators....................................................................................................................9 

Introduction..........................................................................................................................9 

The July consultation document ........................................................................................10 

Respondents’ views ...........................................................................................................12 

The Regulator’s draft conclusions .....................................................................................17 

3. The expression of freight access rights...........................................................................25 

Introduction........................................................................................................................25 

Level 1 and level 2 rights...................................................................................................25 

Spot bid rights and STAGA...............................................................................................27 

Definition of routes – level 1 rights ...................................................................................30 

Flexing of level 1 rights .....................................................................................................31 

Curfews ..............................................................................................................................34 

Specified and registered equipment ...................................................................................35 

Diverted services and foreseen variations to planned services..........................................38 

Additional and varied services...........................................................................................40 

Moving trains onto and off the network ............................................................................42 

Cordon caps .......................................................................................................................43 

4. The transfer of rights and extinguishment of unused rights........................................47 

Introduction........................................................................................................................47 

The July consultation document ........................................................................................48 

Respondents’ views ...........................................................................................................55 

Requirement for operators to review rights periodically and seek amendments to their 

track access agreement where rights are surplus to requirements .....................................62 

OFFICE of the RAIL REGULATOR• December 2003   



Model freight track access contract: draft conclusions 

Requirement to transfer rights where any freight haulage contract transfers, possibly 

with enforcement rights for the other operator ..................................................................62 

The Regulator’s draft conclusions .....................................................................................66 

Requirement for operators to review rights periodically and seek amendments to their 

track access agreement where rights are surplus to requirements .....................................69 

5. Performance and restriction of use regimes..................................................................79 

Introduction........................................................................................................................79 

Performance regime ...........................................................................................................79 

Restriction of use regimes..................................................................................................86 

6. Other issues.......................................................................................................................89 

Introduction........................................................................................................................89 

Consultation rights .............................................................................................................89 

Incremental improvements and costs.................................................................................91 

Disputed invoices...............................................................................................................94 

Protected rights ..................................................................................................................96 

Unilateral right to terminate...............................................................................................97 

Liability caps......................................................................................................................98 

Network Rail indemnity under clause 10.2 of the passenger model contract..................102 

Performance orders ..........................................................................................................102 

Access to the High Court and exclusive remedy provisions............................................103 

Fitness for purpose review built into model contract.......................................................104 

7. Next steps ........................................................................................................................107 

Introduction......................................................................................................................107 

The new model freight access contract and freight criteria and procedures document ...107 

Triggering of retrofits ......................................................................................................107 

Modification to the network code ....................................................................................107 

Further work.....................................................................................................................108 

Annex 1. Respondents to consultation.................................................................................111 

Annex 2.  Procedure for diverted services under paragraph 6 of Schedule 4 .................112 

December 2003 • OFFICE of the RAIL REGULATOR 



Model freight track access contract: draft conclusions 

Annex 3.  Procedure for additional and varied services under paragraph 2 of 

Schedule 5 .......................................................................................................................113 

Annex 4.  Schedule 12 procedure for six-monthly review of access rights ......................114 

Annex 5.  Draft Part J of the network code ........................................................................115 

Annex 6.  Part J procedure for a freight rocker mechanism ............................................136 

Annex 7.  Part J use it or lose it process for unused rights or where paths are not 

sought by another operator...........................................................................................137 

Annex 8. Part J use it or lose it process where paths are sought by another operator...138 

Annex 9.  Part J process for reducing cordon caps under the UIOLI mechanism.........139 

Annex 10.  Part J process for adjusting cordon caps under the freight rocker 

mechanism ......................................................................................................................140 

 

OFFICE of the RAIL REGULATOR• December 2003   



Model freight track access contract: draft conclusions 

Regulator’s foreword 

1. I am publishing today for consultation drafts of a model freight track access contract 
and a criteria and procedures document explaining how I propose to deal with track 
access applications from freight train operators.   

2. These two documents follow up the consultation held between 31 July and 15 
September 2003 on the policy issues relevant to a freight model contract and, as this 
document explains, they draw heavily on the high quality responses from the industry 
that we received.  They also reflect discussions that my officials have held with the 
freight operators, the SRA, Network Rail and others over the last year or so and build 
on the considerable industry involvement in developing the passenger model contract 
documents published in June 2003.  I am very grateful, especially to the freight 
operators, for their hard work and the help that they have given us and I look forward 
to their comments on these latest documents.  

3. A key message from the industry so far has been that the model contract and our 
criteria for considering track access applications should recognise the differences 
between freight and passenger operators and also the differences between types of 
freight traffic (e.g. the need for flexibility for coal traffic and for tightly defined 
arrival times for time-sensitive traffic).  I agree.  Our starting point is that freight 
operators are different from passenger operators, but that they are not and never will 
be second-class citizens on the network.  Their track access applications will be 
treated with the same consideration as those of passenger train operators and it is just 
as important that they have high quality contracts with Network Rail.   

4. Indeed, the freight model contract will be vital in establishing a real joint venture in 
the provision of rail freight services: a partnership of equals between the infrastructure 
provider and the infrastructure user.  Such a partnership is vital if the railway is to 
retain and attract freight customers, to compete with road transport and to achieve the 
growth that we would all like to see.  Several major rail freight customers responded 
to the earlier consultation and I would encourage them and others to respond again to 
this one.   

5. There are several bespoke provisions in the draft model contract that deal with 
freight-specific matters and that have no counter-part in the existing passenger model 
contract.  For example, the draft model contract would give a freight operator 
permission to use the whole network, subject to the freight operating constraints, so 
that it could respond to commercial opportunities in a way that would not be possible 
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if its permission to use was limited to specific routes, like the permission of passenger 
train operators.  There are similar bespoke provisions for spot bidding and to give 
freight operators’ rights to request varied and additional services, again to allow 
operators to respond to commercial opportunities.  Other bespoke provisions would, 
for example, establish a mechanism to transfer rights between operators when a 
freight haulage contract switches between operators and six-monthly rights review 
meetings to ensure that unused or under-used rights are not retained by one operator 
when another operator could use them more efficiently. 

6. Equally, some key contractual provisions are the same as - or virtually identical to - 
the passenger model contract, such as the standard of performance expected of the 
parties, the liability regime and dispute resolution arrangements.  Together, I believe 
that the draft model contract strikes the right balance between recognising the need 
for freight-specific provisions and ensuring that key elements of Network Rail’s 
contracts are common to both freight and passenger train operators.   Similarly, the 
draft criteria and procedures document has a great deal in common with the existing 
document for passenger operators, but also describes those issues that are relevant 
specifically to the consideration of freight operators’ track access applications.   

7. I believe that these two documents, when published in their final form, will establish 
stronger, simpler and more streamlined contracts and transparent procedures for 
getting them approved or directed.  That will benefit Network Rail, existing and 
prospective freight operators and their customers. 

 

 

TOM WINSOR 

Rail Regulator 

December 2003 
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1. Introduction 

1.1 On 31 July 2003, the Regulator published Model freight track access contract: a 
consultation document (the July consultation document).1  The document noted that 
the Regulator had already published a model passenger track access agreement and 
that he now intended to produce a corresponding document for freight operators.  The 
Regulator expected that very many provisions of the passenger model contract would 
be equally appropriate to freight, but recognized that some would need adapting for 
freight and that some new provisions could be necessary or desirable.     

1.2 The July consultation document set out the Regulator's aims in producing a freight 
model contract and noted that the development of freight-specific provisions for the 
model contract would need to take account of the particular circumstances of rail 
freight, including the diverse range of goods carried by rail, the dynamic nature of the 
rail freight market and the higher degree of exposure to additional costs that freight 
operators face relative to franchised passenger operators.  The July consultation 
document then sought views on a number of freight-specific issues, broken down 
under the following broad headings: 

(a) the expression of freight rights; 

(b) the transfer of rights and extinguishment of unused rights; 

(c) performance and restrictions of use regimes; and 

(d) other issues. 

1.3 The closing date for responses to the consultation was 15 September 2003. 

1.4 In total, 15 companies and organisations responded.  They are listed at Annex 1 and 
their responses have been posted on the Regulator’s website.2   In addition to these 
written responses, staff at the Office of the Rail Regulator (ORR) held two seminars 
with the freight operators,3 Network Rail Infrastructure Limited (Network Rail), the 

                                                 
1  Model freight track access contract: a consultation document, Office of the Rail Regulator, 

London, July 2003.  

2  Responses to July consultation document. 

3  All freight operators with an existing track access agreement were invited to both seminars.  They 
are Advenza Freight Limited (Advenza), Direct Rail Services Limited (DRS) , English Welsh and 
Scottish Railway Limited (EWS), Freightliner Group (Freightliner), which includes Heavy Haul 
and Inter-Modal divisions, GB Railfreight Limited (GB Railfreight), and Jarvis Fastline Limited 
(Jarvis Fastline).  
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Strategic Rail Authority (SRA), the Rail Freight Group and the Freight Transport 
Association on 12 September and 20 October 2003, in order to hear at first hand their 
major concerns and aspirations in relation to the freight model contract.4 

1.5 The Regulator is grateful for the industry's responses and the detailed and helpful 
suggestions that many of them contained.  This document sets out his response to all 
the substantive points raised by respondents. 

1.6 Consultation revealed some particular concerns about the mechanism for, and extent 
of, protection of network capacity for freight use.  This document therefore discusses 
the Regulator’s draft views on this issue first (Chapter 2) before running through the 
other four areas identified in paragraph 1.2 above (Chapters 3-6). 

1.7 Chapter 7 of this document describes what is planned to happen at the end of the 
consultation period. 

1.8 This document should be read alongside two draft documents that the Regulator is 
publishing with this one and which, when finalised, would give effect to the 
Regulator’s final conclusions: 

(a) Draft freight model track access contract (referred to here as ‘the draft freight 
model contract’); and 

(b) Draft criteria and procedures for the approval of freight track access 
contracts: second edition (‘the draft freight criteria and procedures 
document’). 

1.9 The Regulator would now welcome views on his draft conclusions as set out in this 
document and on the draft freight model contract and draft freight criteria and 
procedures document.  These drafts are based on the corresponding published 
documents for passenger track access contracts.5  To help consultees see the freight-
specific changes that are proposed, a Compare-rite of the draft freight documents 
against the corresponding documents for passenger track access contracts are 
available on the Office of the Rail Regulator’s website.6   

                                                 
4  Notes of the seminars have not been put on the ORR website, as the discussions involved ORR 

officials testing ideas that they were minded to put to the Regulator and participants making points 
on an ‘in confidence’ basis.  

5  Model passenger track access contract and Criteria and procedures for the approval of passenger 
track access contracts: third edition, Office of the Rail Regulator, London, June 2003. 

6  Result of document comparison. 
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1.10 In summary, though, the main difference in the draft freight model contract concerns 
Schedule 5, because of the different way in which freight train and passenger train 
operators’ access rights need to be expressed.  The template Schedules 4, 7 and 8 are 
also different from those for passenger train operators and in these cases the compare-
rites are against the template Schedules that are currently used in freight track access 
contracts.  The changes in these cases are mainly presentational – to simplify the 
drafting, remove some redundant provisions and improve the layout – rather than 
substantive.  The draft freight model contract also contains two additional Schedules.  
Schedule 11 is based on the existing provision in most existing freight track access 
contracts and deals with information that operators request prior to bidding.  Schedule 
12 is new and provides for six-monthly reviews of the rights in freight operators’ 
contracts, the surrender of rights that are no longer required and any associated 
reduction in cordon caps. 

1.11 The difference between the draft freight criteria and procedures document and its 
passenger operator counterpart is that the former includes material on some freight-
specific issues, notably the procedures by which rights can transfer or be surrendered 
where they are no longer needed by an incumbent and the criteria that the Regulator 
proposes to apply when dealing with requests for his consent to such variations.  
However, the statutory framework and the basic procedures that the Regulator intends 
to follow in considering freight track access applications are in most cases identical to 
those for passenger track access applications.  

1.12 It would assist ORR staff in considering responses if a single response was sent 
commenting on all three documents, rather than separate replies on each.  Responses 
should be sent to: 

Michael Dawson 
Deputy Director, Rail Market, Access and Performance 
Office of the Rail Regulator 
1 Waterhouse Square 
138 – 142 Holborn 
London EC1N 2TQ 

1.13 Electronic copies should also be e-mailed to: michael.dawson@orr.gsi.gov.uk. 

1.14 They should arrive by Friday 16 January 2004.  Respondents should indicate clearly if 
they wish all or part of their response to remain confidential to the ORR.  Otherwise it 
is expected that they will be made available in the ORR library and published on its 
website and they may be quoted from by the Regulator.  Where a response is made in 
confidence, it should be accompanied by a statement which can be published, placed 
in the ORR library and on its website and quoted from by the Regulator, summarising 
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the submission but excluding the confidential information.  The Regulator may also 
publish the names of respondents in future documents or the ORR’s website, unless a 
respondent indicates that he wishes his name to be withheld. 
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2. Protecting freight operators’ rights in 
relation to Network Rail and passenger 
train operators 

Introduction 

2.1 EWS’s response to the July consultation document applauded the thinking that had 
gone into it and supported many of its proposals.  However, it argued that the 
document: 

‘ … gives insufficient attention to the protection of freight operators’ rights in 
relation to Network Rail, other parts of the rail industry and certain 
stakeholders.  There is a risk that the end result will define the relationship 
between freight operators, but fail to address the more significant problems 
faced by the rail freight industry in its relationship with other parts of the rail 
industry.’ 

2.2 EWS also stressed this point at a seminar with freight operators, Network Rail, the 
SRA and others held at the ORR on 12 September 2003, and received support from 
some of the freight operators present.  EWS’s concern was that freight operators 
needed protection in two respects: 

(a) to sustain the network’s capability to handle freight traffic, particularly in the 
light of the SRA’s draft network output specification,7 which suggested that 
certain routes used by freight operators should be subject to lower 
maintenance activity, leading to reduced speed limits and/or weight limitations 
compared with the network today; and 

(b) to protect the availability of capacity for freight compared with the needs of 
passenger operators and Network Rail’s requirements for engineering 
possessions etc. 

2.3 Some of these issues were covered in the July consultation document, but they were 
not brought together in the way that EWS would have liked.  EWS’s response also 
raised a number of other ideas that were not addressed in the July consultation 
document.  This chapter therefore brings together the main issues relevant to the 

                                                 
7  The SRA’s specification of network outputs: consultation on the SRA’s draft strategy, SRA, 

London, July 2003; the final version of this document is The SRA’s strategy: specification of 
network outputs, SRA, London, September 2003. 
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protection of freight operators' rights in relation to Network Rail and passenger 
operators.   It covers the following topics: 

(a) the capability of the network for freight operators, including operators’ 
permission to use the network, subject to the freight operating constraints; 

(b) the publication of information about the freight operating constraints; and 

(c) other means of protecting rail freight’s interests, such as longer track access 
agreements and the possibility of freight operators either being able to enforce 
elements of their access agreements beyond their expiry date or being able to 
enforce elements of Network Rail’s licence conditions directly or via the 
Regulator.  

2.4 Chapter 4 includes a discussion of the possible preservation of capacity exclusively 
for freight traffic via the creation of level 3 rights or an independent rights holder. 

The July consultation document 

Permission to use the network on a route-by-route or network-wide basis 

2.5 The July consultation document discussed whether freight operators should continue 
to have a permission to use the whole network subject to the freight operating 
constraints8 or whether the permission to use should be on a route-by-route basis 
(similar to the permission to use provision in the model passenger track access 
contract). It noted that EWS, in its response to a consultation on the model passenger 
track access contract had strongly supported the retention of the right to use the whole 
network, as this gave it the flexibility to respond to its customers’ requirements. 
Network Rail had previously noted that the freight operating constraints do not, for 
example, place an upper limit on the tonnage carried over a particular part of the 
network.  As a result, if an operator wins a significant new freight haulage contract 
and has a permission to use the whole network, it may be able to do so within the 
freight operating constraints as they apply to the route in question, even though the 
route had been unused, or lightly used, by freight for some years and maintenance and 
renewals had been reduced accordingly.  In such circumstances, Network Rail could 
need to increase the maintenance of the route and perhaps have to carry out renewals 

                                                 
8  The freight operating constraints are defined in EWS’s track access contract as comprising the 

Rules of the Route, Rules of the Plan, the working timetable and all its appendices including the 
sectional appendix and all the supplements to it. They set out restrictions on minimum headway 
between trains, permanent and temporary restrictions, sectional running times, whether electric 
traction can be used, timing and duration of possessions and alternative routes during possessions.  
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to restore its capability because the tonnage to be carried would be too great given the 
existing network condition and maintenance regime.   

2.6 The July consultation document asked consultees for their views on two approaches:  

(a) retaining the current general permission to use, subject to the freight operating 
constraints; and 

(b) a permission to use on a route basis, subject to specific high-level restrictions. 

2.7 It noted that the difference between these approaches was probably smaller than might 
at first appear because the freight operating constraints should in principle act as 
route-based high-level restrictions.  So Network Rail’s concern about potential costs 
was arguably more about whether and where tonnage-based constraints should be 
imposed, rather than about freight operators’ right to use the network.  Respondents 
were asked to be specific about the changes they considered desirable (if any) and 
how, in practice, the desirable changes could be brought about. 

Information about freight operating constraints 

2.8 The July consultation document noted concerns raised by EWS and Freightliner about 
the information Network Rail made available to operators about the freight operating 
constraints.  EWS, for example, wanted to see the freight operating constraints listed 
on a route-by-route basis detailing matters such as loading gauge and route 
availability.  The Regulator noted that Network Rail’s network statement (which it 
must publish under Directive 2001/14/EC, Article 3 and Annex 19) should include all 
the information necessary for an operator to apply for access rights.  The Directive 
gives applicants a right of appeal to the regulatory body – expected to be the Rail 
Regulator in the case of Network Rail – if they consider the network statement to be 
deficient.  The July consultation document therefore concluded that, if there is a 
problem for freight operators in securing information, the cause did not appear to be 
the lack of a requirement on Network Rail to make the necessary information 
available.  However, the document asked whether freight operators did experience 
difficulty in obtaining information about the freight operating constraints and, if so, 
what could be done to improve matters.  

2.9 The July consultation document also noted that the Regulator had published in 
December 2002 a draft Part K of the network code on information requirements.  
Having considered the industry’s responses, the Regulator intended to incorporate it 
into the network code, subject to further consultation on how to strike the right 

                                                 
9  At the time of publication the Department for Transport was in the process of implementing this 

and the other directives comprising the first Infrastructure Package. 
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balance between the benefits of making information available and the costs of so 
doing.  The Regulator considered that Part K would therefore be the best vehicle for 
promulgating information requirements generally.   

Respondents’ views 

Permission to use the network on a route or network-wide basis 

2.10 The freight operators and the Rail Freight Group strongly supported the continuation 
of the existing permission to use the whole network, subject to the freight operating 
constraints.  EWS argued that this was a fundamental selling point for rail freight – 
road hauliers are not confined to specific routes.  It considered that Network Rail’s 
concerns were based on an atypical case (the Settle – Carlisle line), where the real 
cause of expense to Network Rail had been British Rail’s earlier failure to maintain 
the line adequately. Advenza and Freightliner both cited the administrative burden on 
freight operators of a route-by-route permission.   

2.11 The Rail Freight Group suggested that Network Rail benefited where freight usage on 
a route declined and that genuinely additional costs resulting from a growth in freight 
traffic should be dealt with as part of the Regulator’s access charges reviews.  
Freightliner also stressed the need for clear funding arrangements to recompense 
Network Rail where renewals were required following a growth in freight volumes on 
a particular route.   

2.12 EWS suggested that the permission to use should be extended to include the ability 
for freight operators to load and unload on the network.  This would need to be 
subject to separate agreements with Network Rail about property matters, vehicle 
access, etc, but EWS contended that there are ‘many instances’ where freight traffic is 
only viable or possible if loading and unloading takes place on the network, given the 
lack of suitable private facilities nearby. 

2.13 Although not directly relevant to the freight operating constraints, EWS added that it 
would have no objection to the specific expression of loading gauge, route availability 
and length constraints being included as part of the service characteristics of each 
level 1 and level 2 right.  It suggested that loading gauge be specified by exception – 
for example, only flows requiring in excess of the standard W6 loading gauge.  

2.14 Network Rail said that it no longer sought a route-based permission to use for freight 
operators, noting that a network-wide permission to use would give its train planners, 
as well as the freight operators, greater flexibility.  However, it remained concerned 
about major changes in traffic that would require increased maintenance and/or 
accelerated renewals for which it said it was not funded.  It proposed that limits on 
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annual tonnage over parts of the network should be incorporated into the Rules of the 
Plan.  Any changes to usage levels could then be dealt with as a change to the Rules 
of the Plan, in accordance with the process in Part D 2.1 of the network code, 
including scope for an operator to appeal under Part D 2.1.6 if it disagreed with a 
proposed change.  The usage levels would need to apply to both freight and passenger 
operators using a particular route. 

2.15 Network Rail envisaged that there would be three categories of route specified in the 
freight operating constraints: 

(a) routes where there would be no restrictions on annual tonnage;  

(b) routes where freight and passenger traffic would be acceptable up to a 
specified tonnage or frequency; and  

(c) ‘fragile’ routes where no freight could operate without increased investment in 
assets.  

2.16 Network Rail suggested that more work was needed to establish the scale of the issue 
and proposed a systematic review, in conjunction with the freight operators and the 
SRA, to establish which routes would feature in which category (consistent with 
Network Rail’s funding) and how changes would be made over time.  EWS rejected 
this approach, which it regarded as a first step in the implementation of the SRA’s 
network output specification, to which it strongly objected because of the severe 
impact EWS believed that could have on the freight capability of the network.  
Freightliner queried how tonnage limits would work in a multi-operator environment, 
especially where usage of paths by freight operators could be unpredictable.   

2.17 The SRA also supported the continuation of a network-wide permission to use, 
subject to the freight operating constraints, as it was important that freight operators 
should be able to respond to the demands of the freight market.  It also recognised 
Network Rail’s concern about potentially significant increases in costs not 
remunerated through access charges.  It suggested further work should be done to 
establish whether a case should be put to the Regulator for changes to the existing 
access and charging regimes.  Such changes could include publication of route 
capability tables, setting out annual tonnage limits and forming part of the Rules of 
the Plan (as proposed by Network Rail), or additional charges for operators where 
capability limits were exceeded.    

2.18 Strathclyde Passenger Transport Executive (SPTE) felt strongly that freight operators’ 
rights should be expressed on a route-by-route basis, based on its experience of the 
expansion of freight demand on mixed traffic routes.  SWT also supported a route-
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based permission for freight operators ‘in order to keep maintenance costs to the 
lowest level’. 

Information about freight operating constraints 

2.19 The SRA suggested that the problem was not so much the difficulty in obtaining 
information as the lack of clarity about what the freight operating constraints were 
intended to cover, and therefore the respective rights and responsibilities of Network 
Rail and freight operators. 

2.20 Network Rail suggested that the Regulator’s questions were primarily for the freight 
operators to answer, but added that ‘various initiatives within Network Rail are 
improving the coverage and quality of relevant data and it is intended that the network 
statement will be used as the initial means of identifying the data available’.   

2.21 EWS reiterated its earlier concerns, which ‘have been strengthened by the recent SRA 
proposals to downgrade critical sections of the network, which makes the need for this 
information even more important’.  It said that Network Rail should be required to 
publish the freight operating constraints as a separate user-friendly document, 
preferably in electronic format, which could be incorporated by reference into each 
freight operator’s track access agreement as well as being more widely published for 
other interested parties.  

2.22 EWS also had some specific suggestions on the detailed content of the freight 
operating constraints: 

(a) the table of timing loads should continue to be published in either the 
timetable or the Rules of the Plan, so that it remained part of the freight 
operating constraints; 

(b) Network Rail should be obliged to reinstate the signal box opening hours 
book, which it had replaced with a list of route opening times in the Rules of 
the Plan.  EWS’s concern was that operators could now no longer identify the 
opening hours for a signalling box, so that Network Rail could reduce these 
without affecting the availability of the route and then charge an operator for 
the cost of extending the hours if the operator needed the signalling box – for 
example, because a new service required access to nearby sidings.  EWS saw 
this as an example of the erosion of the capability of the network that Network 
Rail was funded to maintain; and 

(c) the status of Network Rail’s sidings – whether they are part of the network or 
not – should be clarified.  EWS proposed that all Network Rail sidings 
operational on 1 April 1994 and not subject to a subsequent network change 
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should form part of the freight operating constraints.  (Network Rail also 
suggested that it might be useful if the freight operating constraints were 
developed in future to include a list of all operational yards, terminals and 
private sidings connected to the Network Rail network.) 

2.23 EWS said that there was still a need for the mechanism in Schedule 12 of its track 
access agreement (requests for information relevant to bidding for train slots), which 
had worked well to date, and that this should be retained in addition to the proposed 
new Part K of the network code.  Freightliner also supported the inclusion of a 
bidding information provision in the model freight track access contract.  Network 
Rail suggested that this provision needed to differentiate between:  

(a) establishing whether a route was clear for a particular wagon/load 
combination; and 

(b) surveying and establishing the costs of achieving clearance at ‘foul’ structures. 

2.24 There had recently been a large increase in requests for the latter, with Network Rail 
having to contract out some loading gauge assessment work because existing 
resources could not handle all queries.  Network Rail considered that it should charge, 
perhaps on a tariff ‘per bridge’ basis, for surveying costs associated with such 
requests. 

2.25 Freightliner complained that information on the freight operating constraints was 
received from many sources within Network Rail and in many different formats and 
that this was not user-friendly.  Some information was only available on paper, which 
made it difficult to distribute within the recipient company.  Freightliner agreed with 
EWS that information should be listed route-by-route and be available electronically.  
It should include: loads and length information; loading gauge; route availability; 
Rules of the Route; Rules of the Plan; sectional appendix information; and the status 
of connections.  

2.26 The Rail Freight Group made very similar points.  It added that variations in the 
freight operating constraints should be treated as a network change and if objections 
were received within a specified period then Network Rail should be required to 
reinstate the capability at its own cost if a freight operator required to use it.  It also 
said that anyone with a bona fide interest (e.g. consultants, developers, local 
authorities, customers and would-be operators) should have access to the information: 
‘there is no reason why this information should be kept secret’.  

2.27 Advenza suggested that the problem was not so much an inability to obtain 
information as the time it took ‘for the information to work its highly convoluted path 
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through Network Rail’.  It wanted information to be available electronically and said 
that there was no reason why rail freight operators ‘should not aspire to, and 
eventually match, the road haulier’s ability to offer a quote within the initial telephone 
conversation with a potential customer’.      

2.28 Freightliner noted that route availability was difficult to assess when many wagons 
were allowed to run at RA10 with an RT3973 form, despite this not being the 
published RA (Route Availability).  It suggested that such routes should be formally 
published as RA10 routes, with details of any restrictions for running at this higher 
RA number. 

Other possible protections for freight operators 

2.29 EWS was concerned that ‘freight operators would only be able to protect their 
interests for the length of their access contracts and that Network Rail would then be 
free to downgrade the network, as directed by the SRA, at a later date’.   It wanted the 
Regulator to provide a mechanism that ‘better protects freight operators against 
arbitrary reductions to the network’ and suggested some options: 

(a) longer access contracts, recognising that rail freight exists under open access 
arrangements and is thus very different from franchised passenger operators 
who are tied to fixed length franchises;  

(b) greater certainty about the longevity of the freight operating constraints, where 
EWS suggested that the freight operating constraints should be incorporated 
by reference into all freight track access agreements and should only be 
changed via the network change procedures in Part G of network code;   

(c) providing freight operators with the ability to enforce elements of their access 
contracts beyond the expiry date; and 

(d) providing freight operators with the ability to enforce elements of Network 
Rail’s licence conditions either directly or via the Regulator. 

2.30 EWS added that it had not yet concluded which of these was the best option and that 
the Regulator could have alternative proposals.  Its main concern was that to take no 
action would be unacceptable – ‘without a strengthening of their position all freight 
operators are vulnerable to the downgrading of the capability and capacity of the 
network as proposed by the SRA’. 

2.31 Commenting on the term of freight access agreements, the Rail Freight Group said 
that these should be for a minimum of 10 years to reflect the certainty and capability a 
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freight operator needed to plan its investments.  It said that there should be a 
presumption that freight access agreements would continue indefinitely. 

The Regulator’s draft conclusions  

Introduction 

2.32 The Regulator takes very seriously the concerns raised by freight operators about long 
term access to the network and their fears about capacity for freight being reduced by 
reductions in the capability of the network and/or higher priority being given to access 
by passenger train operators.  There are three inter-related issues here that are key to 
the future of freight on rail: 

(a) the capability of the network – where the Regulator wants to ensure that there 
is clarity about the network’s ability to carry freight traffic; 

(b) the capacity of the network – where the Regulator wants to give as much 
certainty as is practicable to freight operators and customers about the 
allocation of capacity to rail freight collectively and to individual operators; 
and 

(c) the promotion of competition – where the Regulator wants to help develop a 
competitive market within the rail freight mode. 

2.33 These are difficult issues, not least because there is some tension between the 
Regulator’s objectives in the second and third cases (e.g. giving individual operators 
the greatest possible reassurance about their access to the network may not promote 
competition because it ties up capacity for new entrants or thwarts expansion by other 
existing operators).  In considering these issues, it is important to distinguish between: 

(a) comments from respondents that are directly relevant to the freight model 
contract or the new freight criteria and procedures document and which it is 
realistic to consider in the timescale for publishing final versions of these 
documents early in 2004; and 

(b) comments which raise wider issues, which will generally require further work 
with the industry and which cannot be resolved by early next year.   

2.34 Where the Regulator considers that an issue falls into the second of these categories, 
this document explains the Regulator’s current view of the matter and how he 
proposes to work further with the industry to take it forward. 
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Existing protections for freight operators 

2.35 Before considering respondents’ comments, it is also important to note the existing 
protections that freight and passenger operators have against a reduction in the 
capability and capacity of the network, which were acknowledged in EWS’s response:  

(a) freight operators have contractual rights to use the whole network, subject to 
the freight operating constraints.  If Network Rail prevented an operator from 
operating its services in accordance with its rights, this would be likely to 
comprise a breach of contract by Network Rail; 

(b) Network Rail has an obligation to comply with Part G of the network code, 
where it proposes a change to the network that is likely materially to affect the 
network or the operation of the trains operated by that operator on the 
network; 

(c) allowing the network to deteriorate without going through the network change 
procedure is also likely to put Network Rail in breach of Condition 7 
(stewardship) of its network licence; and 

(d) Network Rail must consult operators under the timetable change procedure, or 
if it wants to change the Rules of the Route or Rules of the Plan, and operators 
have the opportunity to object and to press their objections to appeal. 

2.36 In addition, since the end of the consultation, the Regulator has published his 
provisional conclusions on the interim review of access charges for Network Rail, 
including a clear statement of his current views on the future capability of the 
network.10  

Permission to use the network on a route or network-wide basis 

2.37 The key point to emerge from the consultation on this issue is that Network Rail is no 
longer proposing that freight operators should have a route-by-route permission to 
use.  Instead, it accepts that the permission should continue to be to use the whole 
network, subject to the freight operating constraints.  Given the arguments in favour 
of a network-wide permission to use set out in paragraph 2.18 of the July consultation 
document, the draft freight model contract has been drafted accordingly. 

2.38 The Regulator has considered the point raised by EWS about loading and unloading 
directly on the network, but is not convinced that the existing permission to use 

                                                 
10  Interim review of track access charges: draft conclusions, Office of the Rail Regulator, London, 

October 2003, Chapter 9. 
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should be re-formulated.  Such loading and unloading occurs very rarely and specific 
provision for this should be included, as necessary, in Schedule 5 of an operator’s 
proposed track access contract when approval is being sought for such rights.  This 
would allow an assessment of whether loading and unloading could take place in the 
way that the operator wished without having an unacceptable impact on other 
operators.  A network-wide permission to load and unload is unnecessary to give 
operators this flexibility.   

2.39 Although not directly linked to the freight model contract, Network Rail has 
suggested that work should be started, with operators and the SRA, to change the 
freight operating constraints and to define annual tonnage capabilities on certain 
routes that would affect both freight and passenger operators.  The Regulator supports 
the idea of achieving greater clarity about the network’s ability to handle freight (and 
passenger) traffic and believes this would benefit operators as well as Network Rail.  
He agrees that the existing freight operating constraints, because they do not include 
any measure of annual tonnage, are not very helpful in this respect.    

2.40 The Regulator believes that Network Rail’s proposal could usefully be taken forward, 
through the existing industry processes, but led by a working group comprising 
Network Rail, freight and passenger operators and the SRA. If such a working group 
were established, ORR officials would participate, but as observers, given the 
Regulator’s appellate role under Part G of the network code (network change).  Such 
a working group would need to take account of:  

(a) the practicality of tonnage limits by line – this was a point raised briefly by 
Freightliner in its response and also at the seminar held at ORR on                 
13 September 2003.  In particular, the tonnage that passes over a route may 
not necessarily be an accurate reflection of the physical impact on the route.  
For example, if all the tonnage was in relatively lightweight passenger trains 
or in empty freight vehicles, it is likely that the impact on the route would be 
limited.  Conversely, if it were all carried in loaded, 25 tonne axle-load 
vehicles, the impact would be much higher, especially if non-track-friendly 
bogies were fitted.  Similarly, the speed of the trains using the route will have 
an impact.  Devising a workable annual capability measure that takes account 
of these and all other relevant factors may be difficult; and 

(b) the relationship with operators’ existing rights – the changes that Network Rail 
has in mind would be likely to have an impact on operators’ existing rights.  
This is because any overall tonnage restriction on a route would effectively 
require all operators using that route to accept their own individual annual 
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tonnage limits, which could be lower than would be permitted under an 
operator’s existing track access agreement.  Network Rail would need to act in 
accordance with Part G of the network code if its proposals would constitute a 
network change; and 

(c) the linkage with related initiatives – developing a better measure of network 
capability should be very helpful to the SRA’s route utilisation strategy work.  
It could also help define available capacity on the network that might be 
reserved for very short term spot bidding by freight operators, in a way that 
provides clarity about what this capacity comprises (see paragraph 4.73).   

Information about freight operating constraints 

2.41 It appears from consultees’ responses that the problems operators are encountering 
with information on the freight operating constraints concern the sectional appendix 
and the supplements thereto, rather than the other freight operating constraint 
documents.   

2.42 The Rules of the Route and Rules of the Plan are published annually and updated 
every two months on a single CD-ROM.  The working timetable is published in hard 
copy form twice a year, occasionally with individual sections being re-issued when 
major changes are taking place, such as a major blockade for engineering works.  
Supplements are issued from time to time, usually every eight weeks and these come 
in hard copy and electronic form.  Relevant extracts from the daily working timetable 
are available for those operators who require them. These documents are therefore 
generally available in electronic form and operators have not complained about them.   

2.43 However, the sectional appendix comprises a standing document in a ring-binder 
which is updated every two months by regional periodical operating notices (‘PONs’), 
and, if necessary, by entries in the weekly operating notices (‘WONs’).  These are 
generally issued for specific areas, rather than necessarily for a whole region. The 
Regulator understands that WONs are becoming available electronically, but may not 
be so throughout the country as yet.  Sectional appendices, although nominally 
providing the same information for each region, tend to have different formats, which 
can be confusing when trying to work one’s way across an inter-regional route.  
Network Rail’s Scotland region, for example, breaks up the track plans and associated 
instructions by small areas, whilst other regions aggregate data across larger parts of 
the network, and others put all the plans and all the instructions together.  There is no 
uniformity about where in these documents certain items of information are 
contained. 
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2.44 There appears to be a good case for Network Rail to publish all of the freight 
operating constraints documents on its website, in a consistent format, with a suitable 
search facility and regular updating of the material.  This would: 

(a) reduce the number of hard copies of documents that Network Rail would need 
to produce, both for its own staff and for operators; 

(b) avoid the same information having to be published in hard copy several times 
(when information is first printed in a WON, it may have to be repeated up to 
eight times before it can be deleted following its publication in a PON);  

(c) be a lot more useful to all users, including passenger operators and Network 
Rail’s own staff; and 

(d) allow others with an interest to view the material. 

2.45 The Regulator is also sympathetic to freight operators’ comments on the coverage of 
the material that should be published, such as signal box opening hours.  If Network 
Rail wants the benefit of having freight operators’ right to use the network being 
subject to the freight operating constraints, it should ensure that the freight operating 
constraints documents are readily available to operators and up-to-date.  This is also 
important in the context of network change, where operators should be able to see the 
operational documentation relevant to the network’s capacity, so that they can identify 
whether any changes Network Rail makes to it should, in fact, have been carried out 
under the network change procedure in Part G of the network code.     

2.46 The Regulator wants to discuss with Network Rail the practicalities, including timing, 
and cost of its publishing the whole of the freight operating constraints documentation 
on its website.   He also proposes to seek Network Rail’s views on EWS’s specific 
suggestions for publishing some additional information about the freight operating 
constraints or adding some additional information to them.         

2.47 Both the means of making information available and the detail of what should be 
published are matters that could be dealt with under the proposed Part K (information) 
of the network code.   

2.48 Turning to specific points raised by respondents about information on the capability 
of the network, the freight model contract includes an equivalent of Schedule 12 of 
the EWS track access agreement (requests for information relevant to bidding for train 
slots), as EWS and Freightliner requested and in recognition of freight operators’ need 
to respond quickly to new opportunities and to know whether a proposed new service 
could be run on the network.  
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2.49 Network Rail was concerned that this provision could give rise to significant costs in 
surveying and establishing the costs of achieving clearance at ‘foul’ structures.  
However, the National Gauging Project has established data on clearances at all 
structures on the network and should enable Network Rail to answer most queries 
from train operators.  If the information suggests that a proposed bid would be 
rejected because there are various foul structures on the route, it would be reasonable 
for Network Rail, if requested, to give the operator a broad indication of the likely 
cost of works to make the route available for the proposed service.  However, this 
mechanism is not intended to replace the process in Part G of the network code for a 
train operator to propose a network change and for 75 per cent of Network Rail’s 
costs in assessing the proposal to be reimbursed by the train operator.   Schedule 11 of 
the draft model contract clarifies this by stating explicitly that it is not intended to 
substitute for Part G – something that could then be taken into account by an 
arbitrator or expert if there was a dispute between the parties about whether a request 
was reasonable.   

2.50 On the Rail Freight Group’s suggestion that changes to the freight operating 
constraints should be treated as a network change, it is already the case that such 
changes would be subject to Part G of the network code if they fell within the 
definition of ‘network change’.   Part G defines a ‘network change’ very widely, to 
include any change to any part of the network, the format of any operational 
documentation or any change or series of changes that has lasted for more than six 
months and in each case which is likely materially to affect the operation of the 
network or of trains operated by an operator.  However, the definition of ‘network 
change’ is arguably unclear as to whether it covers cases where a freight operator’s 
existing services would not be affected by a network change, but future usage of that 
part of the network would be materially and adversely affected.  This is an issue that 
the Regulator proposes to consider in his forthcoming review of the network code.   

2.51 On Freightliner’s suggestion that routes should be formally classed as RA10 routes, 
but with details of any restrictions for running, as opposed to being allowed to run at 
RA10 with a RT3973 form, there appears to be little difference of substance 
compared with current practice and the Regulator is not persuaded that a change is 
desirable.   

Other suggestions for protecting freight operators 

2.52 As far as the length of track access agreements is concerned, Article 17(5) of 
Directive 2001/14 states that: 
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‘Framework agreements [i.e. track access agreements] shall in principle be for 
a period of five years.  The infrastructure manager may agree to a shorter or 
longer period in specific cases.  Any longer period than five years shall be 
justified by the existence of commercial contracts, specialised investments or 
risks.  Any period longer than 10 years shall be possible only in exceptional 
cases, in particular, where there is large-scale, long-term investment, and 
particularly when such investment is covered by contractual commitments.’   

2.53 Therefore, as in the case of passenger operators11, the Regulator’s starting point will 
be that freight operators’ access agreements should normally be for five years.  
Longer agreements could be justified by freight operators if they have sufficient long 
term contracts or can make a case that a longer agreement is needed to support 
planned investment.  The Regulator would also consider applications by an operator 
to extend an existing agreement earlier than would normally be the case (e.g. a two 
year extension two years into a five year agreement, because the operator wanted the 
assurance of having rights in place for a further five years).  These issues are 
addressed in more detail in paragraphs 4.74-4.79 of the draft freight criteria and 
procedures document. 

2.54 EWS suggested that the freight operating constraints should be incorporated by 
reference into all freight track access agreements and should only be changed via the 
network change procedures in Part G of the network code.  The freight operating 
constraints are already part of a freight track access agreement, to the extent that the 
permission to use the network is subject to them.  EWS proposed that the freight 
operating constraints should be incorporated by reference into all freight track access 
agreements in the same way that the network code is already incorporated by 
reference into track access agreements between Network Rail and train operators.  
This would suggest that the freight operating constraints would require their own 
change mechanism, including a requirement for the Regulator’s approval to be given 
to any modifications and possibly an ability for the Regulator to implement 
modifications himself, in the same way that Part C of the network code provides for 
the code to be modified.  Such an approach looks impracticable, given the detailed 
nature of the freight operating constraints and the large number of changes to them 
that would be needed each year.   

2.55 EWS also suggested providing freight operators with the ability to enforce elements 
of their access agreements beyond the expiry date. Such a step would be highly 
unusual, other than to enable a party to enforce rights after the expiry of an agreement 

                                                 
11  Paragraph 4.65, Criteria and procedures for the approval of passenger track access contracts: 

third edition. Office of the Rail Regulator, London, June 2003. 
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that concerned events or omissions occurring during the period of the agreement (a 
right which is provided for under the survival clause, Clause 18.6, of the draft model 
contract).  Given the other protections available to freight operators, including their 
ability to seek extensions of existing agreements, the Regulator is not persuaded that 
this is necessary, even if it were legally feasible. 

2.56 Finally, EWS also suggested providing freight operators with the ability to enforce 
elements of Network Rail’s licence conditions either directly or via the Regulator.    
The Regulator has very clear duties under section 55 of the Railways Act 1993 to 
enforce the conditions in the licence of Network Rail (and of all other bodies with a 
railway licence) if he considers a contravention has happened or is likely.12              
The Regulator will take account of any information provided to him by train operators 
about alleged breaches of licence conditions by Network Rail, but the ultimate 
decision to take enforcement action must be for the Regulator, acting independently 
and having regard to his duties under section 4 of the Act.  As a matter of law, the 
Regulator cannot delegate the power given to him by Parliament to enforce licence 
conditions.  

                                                 
12  See also Accountability of Railtrack, Office of the Rail Regulator, London, May 2001 for a fuller 

explanation of the Regulator’s powers to regulate what is now Network Rail. 
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3. The expression of freight access rights 

Introduction 

3.1 Chapter 2 of the July consultation document discussed the expression of freight rights 
(i.e. how the access rights of the freight operator should be set out in the model 
contract, including any restrictions on the exercise of those rights). It covered the 
following topics: 

(a) the different classes of freight access right; 

(b) specific elements of access rights; 

(c) diverted, varied and additional services and moving trains onto and off the 
network; and 

(d) cordon caps and curfews. 

3.2 The document noted that the Regulator’s starting point was the expression of rights in 
EWS’s track access agreement, as this model had been subject to considerable 
scrutiny in 2002.13  This expression of rights has since been followed in the track 
access agreements of DRS, Freightliner Heavy Haul, GB Railfreight, Jarvis Fastline 
and, since September 2003, Advenza.   However, the Regulator did not want to rule 
out incorporating elements of Freightliner’s expression of rights in the final model 
contract, or of developing elements that have no direct precedent in any existing 
agreement.  

Level 1 and level 2 rights 

The July consultation document 

3.3 The July consultation document noted that all except Freightliner’s track access 
agreement now used the distinction between level 1 rights (firm rights in respect of 
quantum, origin and destination and timing, subject to specific flex provisions) and 
level 2 rights (firm rights in respect of quantum and origin and destination only, with 
Network Rail having freedom over the timing of the trains in question and the routes 
they must use).  The Regulator proposed to retain the level 1/level 2 distinction, as he 
considered that the two classes of right are now well understood in the industry and 
reflect the different needs of different types of freight traffic.  Through the greater 

                                                 
13  EWS – Railtrack: Rail Regulator’s conclusions on application under section 17, Railways Act 

1993, Office of the Rail Regulator, London, May 2002.  
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flexibility that level 2 rights afford it, the distinction also helps Network Rail in 
compiling new timetables.    

Respondents’ views 

3.4 There was near unanimity that the level 1/level 2 distinction should be retained in the 
freight model contract, with Network Rail, the SRA, EWS, Advenza, the Rail Freight 
Group, Powergen UK Limited (Powergen) and SPTE all in favour, although the SRA 
also noted that other types of access right may be needed as the freight market 
develops.   

3.5 Network Rail added that it envisaged a progression of rights for new flows, starting 
under spot bid provisions, moving to level 2 when sufficient network capacity has 
been identified and confirmed and then progressing to level 1 when specific paths had 
been identified.  Such a progression would be subject to the operator getting such 
rights approved and being consistent with the efficient use of capacity.   

3.6 Freightliner opposed the continuation of level 2 rights.  It argued that such rights were 
used, with only a few exceptions, to supply the electricity supply industry with coal, 
where the expression of level 2 rights had contributed to a number of problems.        
In particular, Freightliner argued that level 2 rights:  

(a) make it difficult for Network Rail to understand what capacity it has sold;  

(b) lead to poor utilisation of paths (because an operator may have rights to more 
paths than it can actually use on any given day); and  

(c) make it difficult for other operators to obtain rights held but not fully used by 
an incumbent freight operator.  Freightliner suggested that a new structure for 
electricity supply industry coal-related rights should be established (see 
paragraphs 4.57-4.63).  Existing level 2 rights for other types of freight traffic 
could then be re-categorised as level 1 rights with, where appropriate, more 
than the usual flexing rights for Network Rail to timetable the services.  

The Regulator’s draft conclusions 

3.7 The Regulator’s draft conclusion is that the distinction between level 1 and level 2 
rights should be maintained, as it is well understood by freight operators and Network 
Rail and reflects a difference between traffic which is reasonably time-sensitive and 
traffic which generally is not.   Paragraphs 4.30-4.33 of the draft criteria and 
procedures document published alongside this document set out the types of traffic for 
which level 2 rights are likely to be particularly suitable.   
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3.8 Level 2 rights have been approved by the Regulator in the past in the knowledge that 
Network Rail has the greatest flexibility in timetabling traffic using level 2 rights, but 
that this traffic generally requires a greater degree of day-to-day flexibility for the 
operator in the use of paths.  As a result, level 2 rights for an operator have been 
approved in excess of what the operator could use on any given day, so that the 
operator could choose at fairly short notice which paths best met its customers’ 
requirements.  Paragraphs 4.32 and 4.49-4.53 of the draft criteria and procedures 
document and paragraphs 4.72-4.74 below discuss this issue in more detail. 

3.9 The Regulator notes that operators will often introduce a new service by spot bidding 
for paths in the timetable before seeking level 1 or level 2 firm rights.  However, the 
Regulator does not agree with Network Rail that there must necessarily be a 
progression from spot bid, through level 2, to level 1 rights.  If an operator seeks level 
1 rights from the outset, the Regulator will treat the application on its merits and he 
would expect Network Rail also to have done so in its discussions with the operator 
prior to an application being made.   

3.10 Freightliner’s proposals for an independent rights holder for electricity supply 
industry coal rights are discussed in Chapter 4, along with the Regulator’s proposals 
for ensuring the efficient use of capacity.  On its other criticisms of level 2 rights, the 
Regulator agrees that level 2 rights can make it more difficult for Network Rail to 
assess the capacity that it has sold, but this disadvantage must be set against the 
greater flexibility Network Rail has to timetable level 2 rights, compared with level 1 
rights.  Cordon caps will continue to be needed for level 2 rights at capacity-
constrained points on the network.   

Spot bid rights and STAGA 

The July consultation document 

3.11 The July consultation document noted that freight operators have the ability to make 
spot bids to operate services under Condition D4 of the network code. This enables 
them to operate new services quickly in response to commercial opportunities. 
All freight operators except Freightliner have a provision in their track access 
agreement which allows them to make spot bids for a period of up to six months. 
These access rights are not firm rights and are subject to the operator having 
‘reasonable commercial need’ for them. By comparison Freightliner uses the Short 
Term Track Access (Freight) General Approval 1995 (‘STAGA’) which allows it to 
make spot bids for a period of up to 28 days. Extensions can be sought beyond this 
period provided that Freightliner submits an application under section 22 of the Act. 
The consultation document also noted that the process in STAGA was 
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administratively burdensome and that operators had expressed a desire for a longer 
period in which they could operate services under spot bids. 

3.12 The Regulator asked for consultees’ views on two options: 

(a) retaining the existing spot bid provision found in most operators’ agreements 
and incorporating it into the freight model track access contract; and 

(b) issuing a general approval under section 18(1)(c) of the Act which could 
perhaps allow a new operator to enter the freight market more quickly where 
such spot bid rights could be accommodated by Network Rail.  However, it 
was noted that such a general approval would have to be drafted to protect the 
interests of other operators and would also need to be closely defined in 
relation to the period in which the spot bid services could be operated before 
the operator had to apply for firm rights.  

Respondents’ views 

3.13 EWS supported the incorporation of the current six month spot bid provision in the 
freight model contract, noting that it was already included in all but one operator’s 
existing agreement.  It did not support the idea of a new general approval under 
section 18(1)(c).  It argued that the freight model contract should make it quicker and 
easier for new entrants to obtain an approved track access agreement in advance of 
starting operations.  If such a general approval were available, any freight operator 
that used it could arguably gain an advantage over existing operators when bidding 
for business because the new operator could operate services under the general 
approval without a performance regime and other obligations and would therefore not 
have to factor those costs into its prices.  EWS also noted that a general approval 
could result in operators not focussing their efforts on gaining an approved track 
access agreement (through the normal process of regulatory approval).   

3.14 Network Rail was content to include the current six month spot bid provision in the 
model contract and/or to have a general approval under section 18(1)(c).  The former 
worked well at present and six months was sufficient time to develop and submit a 
section 22 application to the Regulator in time for firm rights to be approved before 
the spot bids rights expired.  However, it said that if there were to be a new general 
approval, obtaining a safety case and licence should be conditions precedent. 

3.15 The SRA also said that a new general approval under section 18(1)(c) could lower 
barriers to entry and promote competition, but added that ‘it would have to be very 
carefully drafted to avoid difficulties associated with the absence of direct regulatory 
scrutiny’.  It suggested an alternative of providing a ‘fast track’ process to provide a 
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new operator with a standard contract containing specified spot bid rights only.  Both 
South West Trains Limited and SPTE were concerned about the effect on passenger 
services that additional spot bid services may have and disliked the idea of a general 
approval because it involved less regulatory scrutiny. 

3.16 Freightliner stated that a new STAGA should be issued because it would enable future 
amendments to be applicable to all operators at the same time, so as not to give some 
operators an advantage over others.  The Rail Freight Group also said that there was a 
clear case for consistent provisions between the freight operators and that a new 
general approval under section 18(1)(c) would therefore be preferable. 

3.17 Network Rail also suggested that the current obligation on it to provide the Regulator 
with details of all services operated under the spot bid provision was impractical and 
should not be included in the model freight track access contract given the expense of 
identifying and collating each individual spot bid.  

The Regulator’s draft conclusions 

3.18 The Regulator’s draft conclusion is that the existing six month spot bid provision in 
most existing freight track access agreements should form part of the model freight 
track access contract, rather than producing a separate freight general approval under 
section 18(1)(c) of the Railways Act 1993.   

3.19 The advantage of a general approval under section 18(1)(c) is that, in theory, it might 
allow a new operator to start running services more quickly than if it had to get a track 
access contract specifically approved by the Regulator.  However, as EWS noted, the 
establishment of the freight model contract should reduce the time for a new entrant to 
get a track access contract approved or directed.  The Regulator agrees and considers 
that his criteria and procedures document clearly describes the process for obtaining a 
track access agreement to timescales which adequately inform new freight operators 
of lead times.  Given that a new operator would need to have a valid safety case and 
licence as a condition precedent before exercising rights under a general approval, it is 
not obvious that a general approval would enable a new operator to start running 
services under spot bids any faster.  For example, with the recent Advenza 
application, the track access agreement was directed before Advenza’s licence was 
approved.  Jarvis Fastline, the other recent operator to seek a freight track access 
agreement, already had a non-passenger operator licence when it applied for a track 
access agreement, but had to change its safety case.  Moreover, there will be a 
significant delay between approval of its agreement and the start of operations, given 
the time needed to acquire equipment, drivers, commercial contracts etc. 
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3.20 In order to address the concerns raised by SPTE and SWT, a general approval would 
need to be time-limited, to enable a longer term agreement to be proposed which the 
Regulator would then consider in accordance with his usual criteria and procedures, 
and would give the operator only spot bid rights.   It would also need to include 
conditions dealing with performance, liability, charges, etc. in order to address 
concerns raised about an operator using the general approval to gain an advantage 
over a competitor that was subject to such conditions in an existing track access 
agreement, or about adverse impacts on Network Rail and passenger operators.  These 
conditions would make the general approval more complex – and possibly a lot more 
complex - than the existing freight STAGA.   Given that such a general approval may 
make little difference to the speed with which a new operator can start running 
services, the case for developing such a general approval looks weak.  

3.21 The Regulator notes Network Rail’s comments regarding the difficulty of collecting 
all the information on services which operate under spot bid provisions, many of 
which are bid for only hours before the service is due to run, and providing this to the 
Regulator.  The purpose of the current provision is to enable the Regulator to be 
aware of services that operators are running beyond those subject to operators’ firm 
and contingent rights in track access agreements so that, for example, ORR officials 
have a full understanding of demand on a particular route when considering track 
access applications under sections 17 to 22A of the Railways Act 1993.  However, the 
Regulator accepts that the current provision is unduly onerous on Network Rail and 
that the information ORR officials require can be obtained more effectively without 
such a blanket requirement (e.g. by ensuring that, where relevant, Network Rail 
supplies information about the extent of services run under spot bids when submitting 
a track access application).  The Regulator would like to be notified of spot bid 
services that are to be operated for more than three months, as these are likely to be 
services for which the operator will be seeking firm rights in future.  The Regulator 
will consider Network Rail’s views on this, but believes that such a requirement 
should not be unduly onerous. 

Definition of routes – level 1 rights 

The July consultation document 

3.22 The July consultation document noted that there are two different ways that current 
freight track access agreements express the route over which a service operates. 
Freightliner’s track access agreement designates an intermediate point whereas other 
track access agreements generally show just the origin and destination over which a 
service operates. The document also noted that the timing of a train will often 
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determine over which route a service will operate, so that specifying the route would 
not be creating an additional restriction and that it may be desirable for level 1 rights 
to show a specific routing via an intermediate point unless there is a good reason not 
to do so (e.g. if there are alternative routes which would be equally acceptable to the 
freight operator). 

Respondents’ views 

3.23 There was little support from consultees for the mandatory inclusion of specific routes 
or intermediate points for level 1 rights.  Most consultees noted that such specificity is 
only required by operators under certain circumstances (e.g. where an operator 
requires an intermediate point for a crew change or loco change, or where an operator 
requires a specific loading gauge).  EWS considered that a permissive approach to the 
inclusion of intermediate points or routing was appropriate because it allowed 
Network Rail flexibility to use alternative routes where timetable or engineering 
requirements dictated.  It also noted that this would reduce the amount of data 
included in what is currently Part 3 of Schedule 5 (i.e. paragraph 4 of Schedule 5 of 
the draft model contract), as well as removing the need to ensure this information was 
kept up to date.  Network Rail agreed that routes should not be specified in all cases, 
as this could be unduly inflexible.  However, Freightliner considered that 
specification of routes would be desirable because it would clarify the operators’ 
position in respect of outside Rules of the Route possessions as well as assisting 
Network Rail in understanding what capacity it has sold.  

The Regulator’s draft conclusions 

3.24 The Regulator’s draft conclusion is that there should be no requirement routinely to 
specify a route or intermediate point in the description of a freight access right as this 
could unduly constrain Network Rail, the freight operator or both. However, he 
recognises that freight operators and Network Rail may require greater specificity in 
certain circumstances.  To accommodate this, the Regulator has inserted columns for 
details of routing and intermediate points in the section for additional data in the 
Schedule 5 table for level 1 rights in the draft model contract.  There are no similar 
columns in relation to level 2 rights as these are quantum rights only, without any 
specification of route or timing.   

Flexing of level 1 rights 

The July consultation document 

3.25 The July consultation document noted that the right of Network Rail to flex, within 
specified margins, a level 1 right when preparing the working timetable should strike 
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a balance between Network Rail’s need to make the best use of available capacity in 
the timetabling process and freight operators’ desire to be able to collect and deliver 
goods within a fairly narrowly defined timescale.  EWS’s track access agreement and 
others that resemble it contain a flex provision which allows Network Rail to increase 
flex over time (from +/-15 minutes to +/-30 minutes). The document also noted that 
the different flex arrangements in Freightliner’s track access agreement, whereby it 
can depart and arrive in certain ‘windows’ subject to a maximum journey time. 

3.26 The July consultation document noted that +/-30 minute flex may assist the SRA in 
developing its capacity utilisation policy and route utilisation strategies as well as 
creating a standard hour timetable. The Regulator asked for consultees’ views on 
giving Network Rail less flex for specific types of freight traffic where deliveries are 
time sensitive, or more flex for types of traffic which are less time-sensitive. 

Respondents’ views 

3.27 The SRA, Network Rail and SPTE supported a baseline +/-30 minutes flex provision.  
The SRA believed that this would aid implementation of its strategies and allow trains 
to run any time within an hour, although it stressed the need for flexibility to have 
tighter or more generous flexing rights for Network Rail where circumstances 
warranted it.  Network Rail considered it would assist in the construction of a 
standard hour timetable and freight operators had previously accepted this level of 
flex for specific flows on congested routes.  But it added that tighter flex should only 
be necessary where there are real commercial requirements beyond the general 
protection of the decision criteria in Part D of the network code, taking account of the 
fact that more restrictive flexing rights over one operator’s rights impacted on other 
train operators.  SPTE suggested that on congested parts of the network flex could be 
combined with a curfew or that there could be more generous flexing rights for 
Network Rail during defined peaks.   

3.28 The Rail Freight Group believed that different levels of rights having different flex 
provisions provided Network Rail with flexibility in compiling timetables, whilst 
safeguarding train timings which required a greater degree of certainty.  It considered 
it important to allow variations to the +/-30 minutes standard flex depending on the 
nature of the traffic, its underlying economics and end-user requirements.  EWS said 
that the model contained in its access agreement, +/-15 minutes moving to +/-30 
minutes over time, should be adopted in all freight agreements as it allowed Network 
Rail further flexibility to accommodate new or altered services in the future.  
However, it recognised that in certain cases bespoke arrangements might be needed 
for time-sensitive goods, which would need to be justified, or that Network Rail might 
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need wider flex provisions on constrained parts of the network.  Freightliner preferred 
bespoke flexing arrangements rather than simplified blanket flexing levels.  The 
resource and commercial constraints of its container business did not allow for large 
amounts of flex for some critical services.  In some cases, applying amounts of flex 
acceptable in other market sectors and to other operators could lead to increased costs 
and a decline in commercial attractiveness, thereby losing rail freight to road.  Peter 
Foyer Consulting Engineers said that rail freight in future needed to be geared far 
more to ‘just in time’ deliveries, with the implication that Network Rail’s flexing 
rights would generally need to be tighter than at present.  Advenza said that flex 
should be determined by ‘what the market will bear’ and consideration needed to be 
given to prioritising freight goods where delivery times are crucial, particularly when 
competing with road haulage.  

The Regulator’s draft conclusions 

3.29 The general thrust of responses on flex was that cases needed to be looked at on their 
merits and that a standard flexing provision could not be applied automatically in all 
cases.  The Regulator accepts this.  However, it will be helpful to everyone if there is 
a starting assumption about the appropriate degree of flex and the Regulator’s draft 
conclusion is that a level of +/-30 minutes flex should be adopted as a baseline.  The 
Regulator believes this degree of flex will generally strike an appropriate balance 
between Network Rail’s ability to timetable paths efficiently, whilst providing 
operators with a reasonable degree of certainty about the timing of collection and 
delivery of their customers’ goods.  It is also consistent with the SRA’s and Network 
Rail’s desire to develop standard hour timetables.  However, the Regulator will 
consider arguments for tighter or more generous flexing rights for Network Rail on 
their merits.   

3.30 EWS and other operators currently have in their agreements arrangements whereby 
Network Rail’s flexing rights generally increase from +/-15 minutes to +/- 30 minutes 
a certain number of timetable periods after the right is first approved.  This recognises 
that an operator may want to be able to offer relatively specific delivery times to a 
customer at the start of a contract, as a selling point to win new business.  The 
Regulator would not expect to see these levels of flex change when the freight model 
clauses are retrofitted into these operators’ agreements, as it is not the intention of the 
retrofit process to change the substance, as opposed to the expression, of an operator’s 
existing rights.   The  presumption  that  flexing rights  should start  and continue at 
+/-30 minutes will apply to new rights approved or directed by the Regulator after 
publication of the final version of the revised criteria and procedures document.  
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Curfews  

The July consultation document 

3.31 Curfews are currently only used in Freightliner’s track access agreement. They restrict 
Freightliner’s right to operate trains at certain times at locations where there are 
particular capacity constraints.  The July consultation document suggested that 
moving to an expression of rights based on the EWS contract would make specific 
curfew provisions unnecessary, because the same benefit to Network Rail could be 
achieved by other means. 

Respondents’ views 

3.32 The majority of respondents considered that curfews were no longer required by 
Network Rail.  EWS, Freightliner and the Rail Freight Group said that curfews were 
unnecessary.  EWS and the Rail Freight Group considered that, as they were only 
used in respect of freight services, they were discriminatory.  EWS added that priority 
was being given to passenger services at peak times regardless of whether sufficient 
capacity existed to accommodate both types of services.  Freightliner said that the 
expression of its rights should provide Network Rail with sufficient flexibility.  
Network Rail said that curfews were an unnecessary constraint on timetable 
construction.  Conflicting bids could be resolved by reference to the decision criteria.  
By contrast, SPTE considered that freight curfews were an appropriate additional 
safeguard on a mixed-traffic network subject to peak congestion.  The London 
Transport Users Committee said that it expected freight operations in the London area 
to comply with existing restrictions on peak period access and only be increased at 
other times if track capacity is available after satisfying demand for passenger 
services and for the additional freight services.  The SRA urged Network Rail to 
understand better the capabilities of its network before considering what restrictions 
were required.  The need for a curfew needed to be substantiated in each case.  

The Regulator’s draft conclusions  

3.33 The Regulator’s draft conclusion is that there should be no need in future for curfews 
to be included in his freight model track access contract, given the other means 
available for avoiding undue congestion on the network (e.g. different types of access 
right, different levels of flex and cordon caps).  Although he has not discounted the 
inclusion of a curfew as a bespoke element of an access agreement, the Regulator 
considers that this would be exceptional. As such, no provision for a curfew has been 
made in the draft freight model contract. 
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Specified and registered equipment 

The July consultation document 

3.34 The July consultation document noted the differences in EWS’s and Freightliner’s 
track access agreements between registered and specified equipment.  EWS is allowed 
to use registered equipment for provision of its services, which means that it can use 
all of the equipment it has registered with Network Rail for operation.  Freightliner’s 
track access agreement contains a narrower list of specified equipment.  Neither type 
of track access agreement specifies which equipment (or minimum standard of 
equipment) is to be used with individual rights or routes.  Network Rail believes that 
the lack of specification affects network performance.  Conversely, a tighter definition 
of specified equipment may increase a freight operator’s costs if it cannot use its 
equipment in the most cost effective way. 

3.35 The Regulator suggested that future track access contracts should contain a tighter 
definition of specified equipment, which would allow the operator to use several types 
of rolling stock with similar operational characteristics for a particular service.  
Specified equipment with an inferior performance would be classed as additional 
specified equipment, for which the operator would only hold contingent rights. A 
similar approach had been taken in the passenger model contract.  It was noted that 
freight operators with a wide variety of equipment may need more than one class of 
standard and additional equipment and a special provision may be necessary for 
general traffic. The Regulator asked for views on whether the minimum performance 
approach in passenger track access agreements was appropriate for freight, and how 
general traffic should be treated with respect to specified equipment. 

Respondents’ views 

3.36 Respondents provided detailed but varied responses on this issue.  The SRA 
acknowledged that a large range of equipment was authorised to run on the network 
and that the performance characteristics of each train were likely to be different given 
the mix of vehicles used.  Factors such as loaded weight, mechanical condition of the 
locomotive, driver skill, rail condition and weather also affected performance on the 
day.  It believed that including and amending lists of equipment in access agreements 
would be administratively burdensome.  As an alternative, the parameters of a path 
and route required for a service could be specified and operators required to use the 
appropriate registered equipment.  Defining outputs required of a train would be 
easier than trying to predetermine its composition from a list of permitted equipment.  
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SWT said that specified equipment should be based on similar performance 
characteristics rather than by individual vehicle types. 

3.37 The Rail Freight Group considered that equipment acceptable or suitable for a given 
route should be defined in the freight operating constraints which would then qualify 
it to run on all such routes.  Derogations could be given for the occasional use of non-
compliant equipment.   

3.38 SPTE endorsed the Regulator’s proposed approach and said it would provide an 
appropriate balance between freight operators’ needs and those of other users of the 
network.   

3.39 Advenza raised concerns that trains would have to be cancelled due to the 
unavailability of specified equipment or that operators would risk running a train with 
inferior equipment and pick up a substantial performance bill.  It hoped operators 
would be able to plan to avoid these situations and proposed a classification of  
‘equipment (minimum) specification’.   

3.40 Network Rail said that the definition of registered equipment needed to make clear it 
was applying to clearance over a particular route.  For level 1 services, locomotive 
class, wagon type, timing load, loading gauge and route availability should be shown 
in Schedule 5 of agreements.  Timing load could cross refer to the matrices in the 
freight working timetables to allow some flexibility of locomotive type, providing the 
combination of traction and rolling stock running on the day was capable of meeting 
all components of the Rules of the Plan, including sectional running times for that 
train slot.  For level 2 rights and spot bids, only compliance with the Rules of the Plan 
route restrictions on axle load, loading gauge and train length and being able to meet 
the sectional running times for the timing reference were appropriate.    

3.41 Network Rail suggested that a possible solution was to have basic specified 
equipment of locomotive type and load for each flow in the track access agreement 
and to have a contingent right to use any other locomotive type subject to adjustment 
of load to meet the sectional running times for that timing reference, perhaps cross-
referring to the timing load matrices at the front of the freight working timetables. 
Where there is a genuine need for flexibility, worst case timings could be specified in 
the track access agreement (level 1 rights) or bid (level 2 rights/spot bids, including 
spot bids into its proposed ‘strategic freight capacity’).  If a freight operator failed to 
meet those requirements then Network Rail would need to be indemnified in the track 
access agreement against its additional costs arising from the inability to comply with 
the Rules of the Plan.   
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3.42 Freightliner considered that the aims of the Regulator’s proposal could be met in a 
different way.   Instead of linking specified or registered equipment to specific routes, 
timing load data could be used for each train as this expresses precisely the 
performance characteristics required for the timetabled path being offered and used.  
To make best use of timetable capacity, official timing loads for class 66 locomotives 
would need to be developed.  Wagons having designs outside the Network Rail ‘Code 
of Practice’ should be restricted for use on a route-by-route basis.   

3.43 In its response, EWS said its current arrangements provided flexibility to help it meet 
a variety of customer requirements and argued that no coherent argument had been 
made by Network Rail as to why they are ineffective.  A regime which linked 
specified equipment to routes would increase both operational complexity and costs.  
It considered that route and vehicle acceptances, as well as the freight operating 
constraints, prevented freight operators from exceeding the safe limits of the network.  
Freight operators are also discouraged from providing locomotives which are unable 
to meet timetabled slots through performance payments for ‘third party’ delay, and 
also because they would be unable to meet customer delivery times.  It proposed that, 
when using a locomotive with reduced performance characteristics was unavoidable, 
a ‘very short term planning’ form should be submitted to Network Rail requesting an 
amendment to the planned train slot to reflect the reduced performance characteristics 
of the replacement locomotive.  EWS said it supported timing loads being included in 
Schedule 5 as a specific characteristic for each flow of traffic, which would address 
Network Rail’s concerns about freight operators being obliged to provide suitable 
specified equipment.  Also, it would give the freight operator certainty that it had 
rights to continue to operate up to that loading. 

The Regulator’s draft conclusions 

3.44 Consideration of consultees’ responses indicated that certain operators thought that 
the Regulator intended that the type of freight-carrying vehicle was to be specified in 
Schedule 5 of the freight model contract.  This was not the intention.  The aim was, 
and remains, to allow the operator to use any equipment registered for use on the 
network, provided that it can meet a performance specification suitable for the routes 
it will be using. 

3.45 The common theme running through respondents’ comments was to incorporate, in 
some way, reference to the timing load when identifying what equipment operators 
could use.  The Regulator’s draft conclusion is that for both level 1 and level 2 firm 
rights, specified equipment should be expressed as a timing load in Schedule 5 of the 
operator’s track access agreement. This will identify the number and type of 
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locomotive(s), the trailing weight of the train and its maximum speed.  The operator 
will also be allowed to use different specified equipment provided that it is capable of 
at least equivalent performance to the specified timing load.   Network Rail will be 
able to establish whether equipment is of at least equivalent performance by reference 
to its timing load tables.  

3.46 The Regulator believes that the use of timing loads in the model contract will have a 
number of benefits.  It will give Network Rail more certainty about the performance 
characteristics of specific freight trains running or proposed to run on its network.   
This should provide a better indication of the capacity it has sold on the network, 
enabling it to improve timetabling of freight trains and assist the SRA’s development 
of its route utilisation strategies. 

3.47 The operator will have flexibility to use either the equipment envisaged in the timing 
load of a particular firm right or other equipment with the same or better performance 
characteristics.  As discussed in the July consultation document, equipment with an 
inferior performance could be classed as alternative specified equipment (described as 
additional specified equipment in the July consultation document), for which the 
operator would only hold contingent rights.  This would give operators an extra 
degree of flexibility (e.g. to use a less powerful locomotive or to carry a heavier train 
load, which would take more track capacity).  As with any contingent right, this 
would be subject to the fulfilment of all bids from train operators in respect of 
competing firm rights and to any additional contingency specified in Schedule 5 of 
the operator’s track access contract.      

3.48 The Regulator considers that it would also be desirable in certain circumstances to 
include in Schedule 5 of a track access agreement details of route availability, loading 
gauge and length constraints as part of the service characteristics of level 1 and level 2 
rights (see paragraph 4.40 of the draft criteria and procedures document).    

Diverted services and foreseen variations to planned services 

July consultation document 

3.49 The July consultation document asked consultees for their views on retaining the 
existing provisions in freight operators’ track access agreements relating to diverted 
services and foreseen variations to planned services. The provisions set out the 
processes for Network Rail and the freight operator agreeing an alternative train slot if 
the route used by a planned train service is unavailable (either at short notice or where 
such unavailability is known about in advance).  

  December 2003 • OFFICE of the RAIL REGULATOR  
38 



Model freight track access contract: draft conclusions 

3.50 The July consultation document concluded that the inclusion of these additional 
provisions appeared justifiable because in a highly competitive freight market the 
cancellation of freight services could make a rail freight customer switch to road 
haulage instead and Schedule 8 compensation may not fully reflect the freight 
operator’s loss.  It also noted that a freight operator may not be unduly concerned 
about a service using a longer route, whereas an alternative route for passenger 
services would in many cases be impracticable. 

Respondents’ views 

3.51 There was general support from freight operators for retaining this provision in the 
model freight track access contract.  EWS supported its retention but thought that the 
drafting could be improved.  The SRA also supported its inclusion for the reasons set 
out in the paragraph above.  Powergen recognised that because freight services were 
more likely to be diverted than passenger services, freight operators needed more 
protection, such as a requirement on Network Rail to provide an alternative routing or 
timing.  Advenza also supported the inclusion of this provision because of the 
necessary protections it afforded freight operators. 

3.52 Freightliner suggested that freight operators should be compensated for additional 
costs incurred as a result of having to use diversionary routes, such as additional 
mileage or fees for using other operators’ yards.  Like EWS, Freightliner believed that 
the provision could be expressed more clearly.  

3.53 Network Rail was not in favour of including any special provision for diverted 
services in the model freight track access contract, arguing that Parts D and H of the 
network code already provided for changing agreed train paths in cases of engineering 
work.  It also sought a clearer definition of diversionary routes that, it suggested, 
should cover loading gauge and cyclical maintenance requirements. Network Rail 
said that it was essential that track access agreements did not place an obligation on it 
to find or fund a diversionary loading gauge-cleared route where a route did not 
already exist. As such, diversionary routes might have different characteristics (such 
as loading gauge and route availability) compared to the normal route, and it would be 
the characteristics of the diversionary route which would apply when services were 
diverted.   This could mean, for example, that an operator would have to run a lighter 
train on the diversionary route, compared with the normal route. 

The Regulator’s draft conclusions 

3.54 The Regulator’s draft conclusion is that provision for diverted services and foreseen 
variations should be retained in the model freight track access contract for the reasons 
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given in the July consultation document, but with a number of modifications that 
make the processes clearer and avoid the repetition of existing requirements on 
Network Rail under Parts D and H.   The revised provisions comprise paragraphs 6 
and 7 of Schedule 4 of the draft model contract, reflecting the fact that the need for 
them arises from restrictions of use.  A flow chart illustrating the process for diverted 
services is at Annex 2.  A similar process is proposed for foreseen variations to 
planned services, although the circumstances in which this process applies will be 
rather different (essentially, unplanned restrictions of use where a new service can be 
bid into the working timetable).  These provisions do not require Network Rail to 
provide an alternative route which is in all respects identical to the original route. 

Additional and varied services 

3.55 The July consultation document noted that EWS’s and some other freight operators’ 
track access agreements contained a provision which allows the operator to request 
additional and varied services over and above those which it already has the right to 
bid provided that it can demonstrate that it has a ‘reasonable commercial need which 
shall include the facilitation of the efficient utilisation of [the operator’s] resources’. 
Network Rail must tell the freight operator whether the additional or varied services 
can be accommodated and can refuse the request if it would place Network Rail in 
breach of an existing or prospective track access contract.  Network Rail can also 
refuse to accommodate a request if it would impede Network Rail’s ability to 
maintain, renew or carry out planned work on the network if that work cannot be 
carried out in an alternative manner which would not affect other operators. The 
consultation document noted that there was no corresponding provision in the model 
passenger track access contract, but given the commercial environment in which 
freight operators carry out their business the model passenger track access contract 
did not necessarily set a precedent for freight.  However, the Regulator questioned 
how useful the provision was as freight operators already had the ability to make six 
month spot bids and to request information from Network Rail relevant to bidding. 

Respondents’ views 

3.56 There was support from all freight operators and the Rail Freight Group for the 
retention of this provision in the model freight track access contract. EWS noted that, 
although it had a self-modification provision in its track access agreement (which is to 
be superseded by the proposed Part J of the network code), in a dynamic rail freight 
market it was essential that freight operators had the certainty of obtaining long term 
rights in advance for new traffic and this provision provided freight operators with 
certainty because Network Rail could not refuse unreasonably to sell access to a 
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freight operator if there is capacity available. The self-modification provision alone 
does not provide a complete alternative to this provision and there is a need for a 
simple user-friendly provision for additional and varied services for dealing with 
small individual changes to access rights, backed up by a formalised and structured 
self-modification provision.  

3.57 Freightliner also considered that this clause should be strengthened.  Freight operators 
need to understand whether train paths are available in advance of winning new 
business and it was not always appropriate to make a rolling spot bid because the 
business may not commence until future timetables.  Freightliner also argued that 
there should be a further obligation on Network Rail to respond to a request within a 
reasonable timescale of 14 days.  

3.58 The SRA considered that freight operators needed a provision which allows them to 
operate commercially required altered or varied services. 

3.59 Network Rail was not in favour of including this provision in the model freight track 
access contract and noted that additional or varied services should initially be bid for 
by spot bids and be incorporated into the operator’s agreement by a section 22 or 22A 
application in due course if the new flow became a long-term requirement. 
Furthermore, Network Rail also believed that any additional or varied access rights 
should be dependent on the end customer specifying such a requirement and this also 
being demonstrated to Network Rail or to a neutral third party.  

The Regulator’s draft conclusions 

3.60 The Regulator’s draft conclusion is that the retention of a provision dealing with 
additional and varied services is justified.  Such a provision would oblige Network 
Rail to provide a freight operator with a path in the timetable in circumstances where 
Network Rail would be able to reject the operator’s request if it took the form of a 
spot bid subject to the decision criteria in Part D of the network code.  The Regulator 
wants to encourage new rail freight business and retain existing traffic.  It is therefore 
important that, where a freight operator can show a ‘reasonable commercial need’, 
Network Rail should accommodate a request for an additional or varied service unless 
doing so would conflict with another operator’s existing rights or would impede 
engineering works.   

3.61 However, the existing provision is vague in some respects and the Regulator is 
therefore minded to incorporate two refinements in his draft model contract.  These 
are: 
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(a) a requirement for Network Rail to inform the operator of the path that it has 
found, or the best alternative (if any), within five working days of receiving 
the operator’s request.  As Freightliner noted, at present there is no timescale 
for Network Rail to respond. This requirement is consistent with the timescale 
within which Network Rail must respond to a spot bid under Condition 
D4.5.1(a).  A tighter requirement, as applies to spot bids made very close to 
the day or time the service is intended to run, would be unreasonable, given 
Network Rail’s need to consider whether the operator has a ‘reasonable 
commercial need’ and the more demanding obligation on it to try to find a 
path, compared with an operator simply spot bidding; and 

(b) a limitation on the period over which a service could run under this provision 
set at a maximum of six months, in line with the spot bid provision discussed 
above.  At present, services could run indefinitely as additional or varied 
services, whereas the Regulator considers that new or varied services that are 
going to last for some time should come to him for consideration under 
sections 22 or 22A of the Railways Act 1993. 

3.62 Annex 3 illustrates the process for additional and varied services. 

Moving trains onto and off the network 

The July consultation document 

3.63 The July document noted that all freight operators’ track access agreements contain a 
provision which places obligations on the operator to ensure that it has been granted 
suitable access by any facility owner so that trains can be promptly presented on and 
accepted off the Network. The provision also places an obligation on both parties to 
facilitate, to the extent they are able, the prompt presentation of trains onto and off the 
Network.  

3.64 There is no corresponding provision in the model passenger track access contract and 
it is arguable that a specific freight provision is unnecessary.  A general obligation 
regarding the operation and maintenance of trains and the network, like clause 6.1 of 
the passenger model contract, together with the commercial incentive on freight 
operators to avoid delays to their own services, would arguably suffice.  On the other 
hand, the Regulator noted that freight trains are more likely to move on and off the 
network than are passenger trains, so the passenger model contract may not be a 
compelling precedent. 
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Respondents’ views 

3.65 There was support from freight operators, Network Rail, the SRA and the Rail Freight 
Group for this provision to be retained in the model freight track access contract. 
Freightliner also noted that there should be a clear duty on Network Rail to mitigate, 
as far as reasonably practicable, the consequences of delays to trains caused by 
problems on other networks, as Network Rail generally controls access to its network. 
Furthermore, responsibilities for mitigating the consequences of delay should be more 
clearly defined.  EWS argued that the existing provision should be strengthened by a 
further obligation being placed on the freight operator to demonstrate to Network Rail 
and the Regulator that appropriate access arrangements have been made for access to 
an adjacent facility owner’s network.  

The Regulator’s draft conclusions 

3.66 The Regulator’s draft conclusion is that the existing provision should be retained in 
the model freight track access contract because many freight services start and/or end 
at points which are not part of Network Rail’s network and he considers it desirable 
for this to be recognized explicitly in the contract.     

3.67 The Regulator notes Freightliner’s views on mitigation of delay but considers there 
are already sufficient incentives on Network Rail to mitigate the consequences of 
delay (Part H of the network code and the requirement in Schedule 8 of the freight 
model contract on both parties to take reasonable steps to avoid and mitigate the 
effects of incidents, with a failure to do so being regarded as a separate incident).  The 
Regulator is also not minded to strengthen the provision in relation to ensuring that an 
operator has made appropriate arrangements for access to an adjacent owner’s 
network, but paragraph 3.15 of the draft freight criteria and procedures document 
refers to the Regulator’s expectation that freight operators seeking new track access 
agreements will have ensured that they have the necessary access to adjoining 
facilities. 

Cordon caps  

The July consultation document 

3.68 The July consultation document noted that all freight operators except Freightliner 
had cordon caps in their track access agreements. Cordon caps restrict the total 
number of paths that Network Rail is obliged to provide to a freight operator through 
a particular location on the network where capacity is constrained, even if the total 
number of an operator’s level 2 rights that would go through that node was 
considerably greater.  The consultation document noted that it may be necessary to 
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retain this provision in the freight model track access contract, but in view of a recent 
disagreement between Network Rail and EWS over the interpretation of the provision, 
its meaning could perhaps be made even clearer.  It also discussed how cordon caps 
should be reduced when an operator lost rights – this is discussed in Chapter 4, given 
its relevance to the transfer and extinguishment of rights. 

Respondents’ views 

3.69 There was a range of views on the merits of retaining cordon caps. 

3.70 SPTE endorsed the need for clarity in cordon cap arrangements and for mechanisms 
to ensure that they adequately reflect the transfer or extinguishment of rights. 

3.71 The SRA said that if cordon caps were to be retained then it supported the Regulator’s 
proposals in principle, but would like more work done to ensure that mechanisms are 
as administratively simple as possible. 

3.72 The Rail Freight Group suggested that the cordon cap mechanism was rather clumsy 
in an increasingly competitive freight market and should be replaced with a more 
sophisticated mechanism.  

3.73 Freightliner’s preference was for electricity supply industry coal rights to be held by 
an independent rights holder (see Chapter 4), which should make cordon caps 
unnecessary. 

3.74 EWS and Network Rail commented specifically on the means for adjusting cordon 
caps when rights are lost or transfer (see paragraph 4.48-4.51 below).   

3.75 There were also differences of opinion about the number of cordon cap locations in 
existing track access agreements.  Network Rail suggested that further cordon cap 
locations were needed – for example, at coal forwarding points and on South 
Humberside.  On the other hand, Freightliner said that some existing cordon cap 
locations were unnecessary, as no operator currently had level 2 rights through them.  
The Rail Freight Group agreed that some existing cordon cap locations could be 
dropped.   

The Regulator’s draft conclusions 

3.76 For the reasons given in paragraphs 4.70-4.71, the Regulator does not intend to adopt 
the more radical options (e.g. Network Rail holding ‘strategic freight capacity’ or an 
independent rights holder) that would do away with level 2 rights and obviate the 
need for cordon caps (at least in their current form).  He therefore proposes to retain 
cordon caps as a necessary means of rationing freight capacity on congested parts of 
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the network.  The draft model contract therefore retains cordon caps, but has sought to 
clarify their expression (see paragraph 2 of Schedule 5).   

3.77 Paragraph 4.55 of the draft criteria and procedures document explains the criteria the 
Regulator proposes to use when deciding whether a congested part of the network 
should become a cordon cap node in future. 
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4. The transfer of rights and extinguishment 
of unused rights 

Introduction 

4.1 Chapter 3 of the July consultation document discussed the transfer of rights and the 
extinguishment of unused rights. There is a linkage between some of the issues 
discussed in this chapter and protecting the capability of the network for freight, as 
discussed in Chapter 2.  In particular, there is a trade-off to be made when looking at: 

(a) the capacity of the network – where the Regulator wants to give as much 
certainty as is practicable to freight operators and customers about the 
allocation of capacity to rail freight collectively and to individual operators 
(and where knowledge of the capability of the network is essential to 
understand what capacity is available); and 

(b) the promotion of competition – where the Regulator wants to help develop a 
competitive market within the rail freight mode, for which purpose it is 
important to have effective mechanisms for the transfer and extinguishment of 
rights that an operator no longer needs. 

4.2 This chapter sets out the Regulator’s draft conclusions on the transfer and 
extinguishment of rights and how he proposes to balance the objectives in paragraphs 
(a) and (b) above.  It includes steps he proposes to take in the short term and some 
longer term work with the industry in relation to level 2 rights. 

4.3 It discusses in detail a use it or lose it (UIOLI) mechanism for freight operators and a  
freight rocker mechanism, as well as more radical options on which views were 
sought in the July consultation document:  

(a) a requirement on operators to review their rights periodically and seek 
amendments to their track access agreements where rights are surplus to 
requirements; 

(b) a requirement to transfer paths where a freight haulage contract transfers, as an 
alternative to a rocker mechanism, or enabling the operator requesting the 
transfer of access rights under a rocker mechanism to require Network Rail to 
initiate and carry forward the transfer process;  
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(c) an independent rights holder which would decide which operators should be 
able to use which paths in the timetable, in accordance with criteria and 
procedures approved by the Regulator;   

(d) spot bid rights for paths on congested parts of the network which could only 
be exercised for short periods, as an alternative to the idea of an independent 
rights holder or a complement to improved UIOLI and rocker mechanisms; 
and 

(e) a reservation, or path cancellation, charge, which would use financial 
incentives to secure the transfer or extinguishment of rights.  

4.4 This chapter summarises Chapter 3 of the July document, describes respondents’ 
views on the questions raised in it and then sets out the Regulator’s draft conclusions 
in the light of these responses.  It also addresses the question of how the level of a 
cordon cap should be altered when an operator loses level 2 rights through such a 
point.  This was discussed in Chapter 2 of the July consultation document, but is 
addressed here now because of the link between adjustments to cordon caps and the 
transfer and extinguishment of level 2 rights. 

The July consultation document 

The scale and nature of any problems and the means of implementing any changes 

4.5 The July consultation document noted that the smooth transfer and extinguishment of 
access rights and train paths is a particularly difficult issue and that there did not 
appear to be one single policy, or combination of policies, that will achieve a perfect 
solution.  It stressed that it is important that any changes are proportionate to the 
problem: devising general solutions to specific problems runs the risk of increasing 
costs for the industry for little benefit.   It asked respondents to specify the problems 
(if any) at present with the transfer or extinguishment of rights and paths, and to link 
their comments on specific options to their analysis of the problem.  Subject to 
considering consultees’ responses, the Regulator’s view was that it was likely that the 
best option would be to try to improve the existing UIOLI and rocker mechanisms, as 
none of the alternatives could entirely obviate the need for one or both of these, and 
some looked to be only viable as longer term options.   

4.6 The July consultation document also noted that it may well be desirable to implement 
changes concerning the transfer and extinguishment of access rights via additions to 
the network code, rather than in individual track access agreements.  This would have 
the advantage of treating all operators alike, regardless of when their track access 
agreements were put into model clause format.  It would also secure compliance with 
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Article 27 of Directive 2001/14/EC, part of the first EU Infrastructure Package, as 
regards UIOLI provisions14, without waiting for the expiry of existing agreements that 
do not comply. 

Improvements to the existing rocker and UIOLI mechanisms 

4.7 The July consultation document noted three main potential problems with the existing 
rocker mechanism: 

(a) the long period of notice (60 days) that an applicant needs to give if it wishes 
to take over an incumbent’s access rights;  

(b) the difficulty for Network Rail in assessing whether an incumbent has made a 
case to retain the relevant rights against the criterion of having a ‘reasonable 
on-going commercial need’; and 

(c) the ability of an incumbent to retain the rights and paths in question whilst it 
disputes their proposed transfer, which could act as a disincentive for 
competitors considering triggering this mechanism.   

4.8 It therefore sought views on: 

(a) speeding up the process by having a shorter maximum period within which a 
rocker application must be processed; 

(b) reducing the role of Network Rail, with the two operators concerned in a 
particular case largely left to resolve matters themselves, with a right of appeal 
to the Regulator or an arbitrator if they could not agree; 

(c) clarifying what is meant by the incumbent’s ‘reasonable on-going commercial 
need’ by producing clear decision criteria or rules.  Some ideas for such rules 
were set out at Annex 2 of the July consultation document; 

(d) linking all rights in a track access agreement and all associated freight paths in 
the working timetable with an individual commercial contract; 

(e) referring disputes to an arbitrator, rather than to the Regulator; and 

(f) changing the status of rights whilst a dispute is being resolved, so that they did 
not necessarily remain with the incumbent, and allowing the possibility of 
costs and damages to be awarded against an incumbent in certain 
circumstances. 

                                                 
14  See paragraphs 3.10 of the July consultation document. 
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4.9 The July consultation document also noted possible inconsistencies between the 
existing UIOLI mechanism and the requirements of Article 27 of Directive 
2001/14/EC (the Directive), part of the first EU Infrastructure Package: 

(a) a period of non-use of one year, as found in existing track access agreements, 
is too long to ensure compliance with the Directive.  If the non-use started at 
the beginning of a timetable period, it would be impossible even to have 
instigated the mechanism before the timetable period had ended.  In contrast, 
the Directive envisages unused paths being moved between operators during a 
timetable period; 

(b) the existing UIOLI mechanism does not refer to any specific threshold quota 
of usage below which a path is deemed not to have been used.  The Directive 
requires such a threshold quota to be included in the network statement 
published by the infrastructure manager (Network Rail in this case) and used 
as part of any UIOLI mechanism; 

(c) there are no grounds under the mechanism for an incumbent to argue against 
the loss of unused rights, whereas this is possible under the Directive; and 

(d) the current mechanism requires all unused rights to be relinquished after a 
year, even if this may not always be of practical benefit.  It may be preferable, 
in cases where the rights do not concern congested infrastructure, to give 
Network Rail a power to seek the surrender of unused rights that it can choose 
to exercise.  This would still be compatible with Article 27(1). 

4.10 The Regulator therefore proposed that the starting point for a revised or new freight 
UIOLI mechanism should be the passenger UIOLI mechanism described in Chapter 2 
of Changes to access rights and moderation of competition: draft conclusions.15  This 
sets out slightly different procedures to deal with: 

(a) unused paths in the timetable that another train operator wishes to use – where 
Network Rail would be obliged to trigger the UIOLI mechanism where there 
was a relatively short qualifying period of non-use and the operator would 
have relatively limited scope for arguing against the loss of the paths and 
associated rights; and  

(b) other unused paths and all unused rights that do not have a corresponding path 
in the timetable – where Network Rail would be able to choose whether to 

                                                 
15  Changes to access rights and moderation of competition: draft conclusions, Office of the Rail 

Regulator, London, July 2003. 
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trigger the UIOLI mechanism, there would be a much longer period of non-use 
where a right had not been translated into a path in the timetable and where the 
incumbent would have a slightly wider range of arguments for objecting to the 
loss. 

4.11 In both cases, the Regulator’s draft conclusion was that the loss should be both of 
paths in the timetable and the associated rights for the remainder of the operator’s 
access contract.  

4.12 For unused paths in the timetable that another train operator wishes to use, the July 
consultation document proposed that the period over which non-use was measured 
should be 90 days (or an equivalent period where a path was only in the timetable on 
certain days), subject to respondents’ views on any freight-specific arguments, such as 
seasonal variations in traffic, for a longer (or shorter) period.  The document sought 
views on the appropriate threshold quota of non-use and on whether different 
threshold quotas might apply to level 1 and level 2 rights, or to different types of 
freight traffic.  

4.13 The July consultation document noted that Article 27(2) of the Directive would permit 
Network Rail to specify in its network statement ‘conditions whereby it will take 
account of previous levels of utilisation of train paths [by an operator] in determining 
priorities for the [path] allocation process’.  This power would be of little use in most 
cases because Network Rail would not be able to take into account past low levels of 
path utilisation if it had to honour operators’ firm rights.  However, the Regulator 
sought views on whether, in his criteria for determining freight track access 
applications, he should state that he would himself expect to take account of past 
usage levels for similar types of traffic when considering applications for firm rights, 
either generally or specifically in relation to congested parts of the network. 

4.14 For unused paths not sought by another operator and for unused rights that do not 
have a corresponding path in the timetable, the Regulator proposed that his draft 
conclusions on the equivalent passenger UIOLI mechanism should apply equally to 
freight.  The only exception would be that a freight operator would not be able to 
claim that an unused right or path was essential for the fulfilment of obligations of its 
franchise agreement.  The Regulator sought views on whether any other exceptions 
should be allowed, other than that the non-use was attributable to non-economic 
factors outside the operator’s control or that the rights in question related to an 
enhancement of the network for which the operator was paying through access 
charges. 
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Changes to the level of cordon caps 

4.15 The July consultation document noted that at present no mechanism existed 
automatically to reduce the level of a cordon cap where a level 2 right to a path has 
been lost under a UIOLI or rocker mechanism.  It suggested a means to address this 
anomaly by reducing the cordon cap in proportion when rights through a cordon cap 
were extinguished or transferred.    

Requirement to transfer rights where any freight haulage contract transfers, possibly with 

enforcement rights for the other operator 

4.16 The July consultation document sought views on whether the existing rocker 
mechanism should be dropped in favour of a requirement that the incumbent must 
transfer rights promptly when it lost the contract associated with those rights.   If the 
incumbent operator wanted to dispute the loss of rights, the model freight track access 
contract could make the dispute subject to a dispute resolution procedure following 
the model set out in clause 13 of the model passenger track access contract (i.e. a 
default option of arbitration, but the parties could agree, or the Regulator could 
determine if the parties did not agree, that the dispute should go to the industry 
committee or to the High Court instead).   

4.17 The July consultation document also asked if there was a case for giving the operator 
seeking the transfer of access rights some defined rights to get Network Rail to initiate 
and carry forward the process for transferring rights. This would increase the 
incentive on Network Rail to take action promptly in such cases, as a failure to do so 
could leave it exposed to paying (potentially substantial) damages. The Regulator 
noted that such a provision would be unusual, so he would want to be sure that there 
was a strong justification for it.  

Requirement for operators to review rights periodically and seek amendments to their track 

access agreement where rights are surplus to requirements  

4.18 The July consultation document also sought views on whether there should be a 
requirement on each freight operator and Network Rail periodically to review the 
rights in their track access agreement to see what changes were needed, including 
identifying rights that could be relinquished.  EWS and Network Rail already carry 
out such reviews voluntarily.   
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An independent rights holder 

4.19 The July consultation document canvassed views on the idea of there being an 
independent rights holder for certain categories of traffic (e.g. electricity supply 
industry coal), but not for freight rights generally.  A possible model was outlined: 

(a) a company (‘RightsCo’) is established in which all existing freight operators 
have an interest; 

(b) RightsCo enters into an access agreement (i.e. a contract approved or directed 
by the Regulator) with Network Rail for access rights in relation to the defined 
category of traffic; 

(c) RightsCo then allows freight operators to use the train paths associated with 
these rights according to criteria and procedures established by the Regulator; 

(d) where there is a change of traffic between freight operators, RightsCo decides 
which paths should transfer, again following established criteria and 
procedures.   RightsCo would retain the rights to the paths in question; and 

(e) where there is a period of non-use of a path, RightsCo would apply established 
criteria and procedures to take the path from that operator, and it would then 
be available for any other freight operator that satisfied the relevant criteria. 

4.20 The rationale for this option is that the independent rights holder would ensure the 
smoother transfer of paths where traffic switches between freight operators and the 
more effective policing of non-use of paths, compared with existing arrangements.  
However, the Regulator was sceptical about whether this option would be any faster 
than the UIOLI and rocker mechanisms described in the July consultation document, 
or whether it would be attractive to freight operators.  He noted that freight operators 
would not hold the relevant category of rights directly and that applications for 
relevant new rights needed to serve new business would have to be made by 
RightsCo, rather than directly by the operator concerned.  

Short term rights for paths on congested parts of the network 

4.21 The July consultation document sought views on whether the Regulator should 
approve only short term rights for defined categories of freight traffic, such as coal, 
either generally or on congested parts of the network.  The rationale behind this 
option was that operators would have rights for, perhaps, only a week or ten days 
ahead, so would be obliged to spot bid for paths in the timetable, giving Network Rail 
far more assurance that paths that were booked would actually be used.  This option 
could also involve a modification of the network code so that, in considering spot 
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bids, Network Rail could take account of previous utilisation of train paths by an 
operator in determining priorities for path allocation, as permitted by Article 27(2) of 
the Directive.  Such a provision would deter operators from trying to spot bid for an 
excessive number of paths.  This option would be an alternative to an independent 
rights holder, or a complement to improved UIOLI and rocker mechanisms.   

Path cancellation fee or reservation charge  

4.22 Finally, Chapter 3 of the July consultation document sought views on whether 
Network Rail should be able to impose a path cancellation fee or reservation charge 
on freight operators, in order to apply a financial incentive to operators’ holding of 
rights and use of paths.  A possible model was described, under which Network Rail 
would attribute a reservation charge, or path cancellation fee, to all services that 
freight operators were due to run in a given period.  Network Rail would then add up 
the total amount payable by each operator for that period.  However, the charges 
would not be a source of additional income for Network Rail.  Instead, their purpose 
would be to incentivise operators to use the paths allocated to them in the timetable 
and not to seek rights and paths that they did not need.  So the total amount payable 
by freight operators would need to be re-cycled among those operators, but in a way 
that rewarded the operators which had used their paths with minimal cancellations or 
non-use. This could be done by reallocating the total amount payable among the 
freight operators according to the number of paths that each had actually used. Rather 
than Network Rail collecting the charges and then paying the amount raised back to 
operators, Network Rail would calculate the net amount owed by or owing to each 
operator.  Annex 5 of the July consultation document illustrated how this model might 
work.   

4.23 The Regulator noted that there were arguments based on economic theory in favour of 
this option, but also obvious practical arguments against, notably the cost of 
establishing and running the necessary systems.  The Regulator also noted that 
introducing a path cancellation fee would be inconsistent with his intentions in the 
freight charging review not to alter charging arrangements again until at least 2007 
under normal circumstances.  Given the desirability of predictable regulatory policy-
making for operators and Network Rail, the Regulator stated he would want to see 
very strong arguments before implementing this option.  
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Respondents’ views 

The scale and nature of any problems and the means of implementing any changes 

4.24 As far as level 1 rights are concerned, there was a broad consensus that rights 
currently transfer satisfactorily between operators when the freight contract requiring 
the use of those rights is won by another operator, although several respondents had 
reservations about the extent to which this was due to the drafting of the existing 
rocker mechanism.  EWS argued that problems were unusual and had been resolved 
when they did arise.  Freightliner said that the transfer of level 1 rights had worked 
reasonably well, whilst noting that ‘this has been due to the co-operation of the parties 
rather than the detail of the current clause’.  Network Rail was ‘generally happy’ with 
how level 1 rights currently transferred between operators.  DRS considered that the 
process at present relies on the two competing parties co-operating and suggested that 
arrangements needed to be robust against the parties being less co-operative, 
especially so that smaller operators could compete on a level playing field. 

4.25 Turning to level 2 rights, there was widespread agreement that the transfer of rights 
was more complex, but much less of a consensus on the degree to which this had led 
to problems in practice.  EWS argued that there was a danger of solutions being 
proposed that were out of all proportion to the problem, which it considered was 
largely confined to a single route – the Glasgow and South Western - and had been 
caused by exceptional factors (Network Rail’s downgrading of the line’s capacity at a 
time when traffic was growing significantly).  It concluded that strengthening of the 
existing rocker mechanism, plus a requirement to review rights every six months, 
were far more appropriate than impractical, ineffective and costly more radical 
options. 

4.26 Freightliner argued that the process for transferring level 2 rights, which were largely 
synonymous with electricity supply industry coal rights in its view, ‘has not been at 
all satisfactory’.  It proposed that electricity supply industry coal rights should be held 
by an independent rights holder, rather than being subject to existing or improved 
UIOLI and rocker mechanisms (see paragraph 4.57). 

4.27 Network Rail noted that there had been more disputes about the transfer of level 2 
rights than level 1 rights, but suggested that these problems could best be addressed 
by greater clarity about how the processes should work, rather than through more 
radical options.  Like Freightliner it also noted particular problems with the transfer or 
extinguishment of rights and paths and how this affected the status of bids and paths 
in the timetable development process. 
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4.28 The Rail Freight Group suggested that the main area of concern for the transfer and 
extinguishment of rights was the electricity supply industry coal market.  It 
considered that specific arrangements should be made for this traffic.  Powergen and 
UK Coal Mining Limited (UK Coal) both noted the complexity of this market and the 
desire of customers to have flexible deliveries, which often meant that operators 
sought level 2 rights and then decided at short notice which paths in the timetable to 
use.  They acknowledged that this made the transfer of rights between operators more 
difficult than with level 1 rights, because it was often very difficult or impossible to 
associate particular rights and paths with a particular customer contract. 

4.29 The SRA noted the very wide range of scenarios where the transfer or extinguishment 
of rights could arise and the often conflicting objectives that it considered the 
Regulator should be seeking to achieve.  It agreed with the Regulator that solutions 
which met all eventualities may be difficult or impossible to identify and, suggested 
further industry discussions would be desirable.  Such discussions might not reach a 
conclusion in the time envisaged to complete the freight model contract and it might 
not be reasonable or feasible to introduce significant changes during the term of 
existing agreements.  The SRA therefore suggested the creation of a phased plan for 
change as one part of the freight model contract work programme. 

4.30 There was greater consensus on the means by which any changes should be 
implemented.  Network Rail, EWS, Freightliner and the Rail Freight Group all agreed 
that matters concerning the transfer and extinguishment of rights should be 
implemented through the network code.  Network Rail noted that implementation 
through individual contracts ‘would cause significant practical difficulties during the 
phasing-in period, which might last for several years’.  No respondent objected to the 
proposal to use the network code. 

The general approach to UIOLI and rocker mechanisms 

4.31 All respondents agreed that the existing rocker mechanism could be improved, 
although EWS considered that the need for change was fairly limited.  There were 
fewer specific comments on UIOLI arrangements.  Network Rail and Freightliner 
made a number of detailed comments which indicated their acceptance of the basic 
UIOLI mechanism proposed in the July consultation document.  However, EWS was 
not convinced and suggested an alternative of six-monthly reviews of an operator’s 
rights and paths, with Network Rail able to require an operator to relinquish those that 
are no longer required.  The freight operator would need to demonstrate a reasonable 
commercial need to retain paths, with disputes being referred to the Regulator.  
Unused paths sought by another freight operator between reviews would have to be 
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made available to the applicant operator (unless the incumbent could demonstrate a 
reasonable commercial need to retain them).  EWS said that it does this at present 
voluntarily in respect of its level 2 coal paths.  The Rail Freight Group appeared to 
support a UIOLI mechanism, but also mentioned the scope for the automatic release 
of unused rights ‘on a voluntary basis backed up by a compulsory annual review’.  
The SRA suggested that more work was required. 

Improvements to the existing rocker mechanism 

4.32 Respondents made a number of detailed comments on the ideas in the July 
consultation document for improving the existing rocker mechanism. 

4.33 On the question of Network Rail’s role in the rocker process and whether the 
applicant and incumbent should be left to resolve matters themselves, Network Rail 
observed that this would significantly increase the risk both of incorrect data 
appearing in the timetable and also of a misalignment between the timetable and 
operators’ underlying rights.  The SRA also made this point.  EWS argued that 
Network Rail should continue to hold the central role, but added that this need not 
prevent the applicant and incumbent discussing the detail of the transfer.  On the other 
hand, Freightliner considered that one solution could be for the operators to deal with 
each other directly, advising Network Rail when agreement was reached.  It suggested 
that a step in this direction would be if the request by the applicant for the transfer of 
rights were made direct to the incumbent, copied to Network Rail. 

4.34 Those who commented on the detail of the existing rocker mechanism agreed that the 
minimum period of 60 days between an applicant seeking a right and the incumbent 
having to relinquish it was too long.  Network Rail, EWS and Freightliner all 
suggested a period of 28 days was more reasonable.  Within that period, though, EWS 
suggested that the period for an incumbent to respond to Network Rail’s request to 
relinquish rights should be extended from 10 days to 21 days.  EWS argued that in the 
small number of cases where an incumbent had robust grounds to refuse the transfer, 
21 days was more appropriate for the operator to consider its position and assemble its 
case. 

4.35 Respondents agreed that it would be desirable to clarify various expressions used in 
the rocker mechanism, so as to minimize the scope for disputes.  Both Network Rail 
and EWS suggested clarification was desirable of the terms ‘bona fide application’ 
and ‘reasonable on-going commercial need’, and what constituted ‘reasonable 
endeavours’ by Network Rail to accommodate an applicant’s request for a transfer.  
EWS suggested criteria applicable to the transfer of level 2 rights would be desirable, 
similar to the decision criteria in Part D of the network code.  Network Rail thought 
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the criteria in Annex 2 of the July consultation document seemed sensible for 
straightforward transfers, but suggested that more work would be needed for more 
difficult cases and that the same, or similar, criteria might be published by the 
Regulator for use with the UIOLI mechanism.  Freightliner also wanted clarification 
of what constituted ‘reasonable on-going commercial need’.  The SRA suggested that 
rules or criteria for the rocker mechanism should be developed by a stakeholder 
working party, subject to regulatory determination.  

4.36 Freightliner argued that, where a full train load flow of traffic had been won directly 
from another operator, Network Rail should not be required to use all reasonable 
endeavours to accommodate the application before serving notice on the incumbent.  
In such cases, the relevant path and right should simply transfer to the applicant.  If 
the incumbent had a new commercial opportunity for a similar path or part of that 
path, it should apply for new access rights in the normal manner.     

4.37 There were no explicit comments on the suggestion in the July consultation document 
that, as far as practicable, rights and paths should be associated with the customer 
contract they were required to service, so as to avoid a potential source of contention 
in the operation of the rocker mechanism. 

4.38 There was support for the Regulator to continue to be the appeal body for disputes 
under the rocker mechanism, rather than giving this role to an arbitrator.  EWS 
believed strongly that the Regulator is ideally placed to deal quickly with disputes, 
given his knowledge of the industry and the authority of his office.  Network Rail 
made very similar points.  On the other hand, Freightliner supported the suggestion 
that one or two people on the proposed panel of arbitrators, to be appointed by the 
Regulator, should be able to hear appeals, subject to their being held within two 
weeks of referral and to the arbitrator having sufficient knowledge of the rail freight 
market. 

4.39 EWS argued that, whilst a dispute is being resolved, the incumbent should retain the 
disputed rights.  Freightliner agreed, but felt that an ability for an applicant to secure 
costs, and possibly damages, should an incumbent be found to have acted 
unreasonably would help create the right incentives. 

4.40 Freightliner and Network Rail also commented on the absence of a link between the 
transfer of a right and the transfer of an associated path in the working timetable.  
Freightliner noted that, once the offer of a train slot has been accepted by an operator, 
there is no provision in the network code that would clearly allow Network Rail to 
prevent that operator using the train slot during that timetable period where the 
operator had lost the associated right.  Network Rail also noted that its position would 
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be unclear in such circumstances and suggested that the proposed Part J of the 
network code should make it clear that the path would be lost in such cases.  
Freightliner suggested that the path should transfer with the right and that, where a bid 
had been made into the timetabling process, this should also transfer with the 
associated right.  It argued that the transferred right would otherwise be effectively 
worthless until the timetable period after the next priority date, which could be nearly 
two years away.   

4.41 Freightliner also sought clarification about what would happen to the conditions 
linked to a right, such as compensation for Channel Tunnel Rail Link delays, the 
length of rights and defeasance, when a right transfers between operators under the 
rocker mechanism. 

The proposed UIOLI mechanism 

4.42 Compared with the comments on the detail of the rocker mechanism, there were 
relatively few suggestions on the proposed UIOLI mechanism for freight operators. 

4.43 EWS argued that ‘freight operators voluntarily relinquish paths that are not required 
by their customers on any particular day or week’.  Whilst this was often done to short 
timescales, it was still helpful to Network Rail and other operators.  EWS therefore 
suggested that the threshold quota of non-use should be no use of a right/path for six 
months, rather than the 12 months in existing freight track access agreements.  This 
tied in with its proposal that it would be preferable for rights to be given up 
voluntarily by operators at six-monthly reviews, rather than via a UIOLI mechanism 
(see paragraphs 4.75-4.78).  EWS also argued for special exclusions for seasonal 
traffic and other special cases, such as rights needed for the movement of government 
supplies or to meet commitments to the Channel Tunnel usage agreement.   

4.44 In contrast, Freightliner considered that the current UIOLI provision was too easy for 
an operator to manipulate because it only had to use a path once in 12 months in order 
to retain it.  Freightliner supported the idea of a 90-day period within which to 
measure non-use and suggested a threshold of at least five days use of a path if 
another operator was seeking that path (or at least ten days over six months where no 
other operator wanted the path).  Exceptions should be allowed where the incumbent 
could show that it was in serious negotiations with a customer for the use of the 
relevant path and also for seasonal traffic (although Freightliner contended that there 
is currently very little truly seasonal traffic). As noted above, Freightliner wanted an 
independent rights holder for electricity supply industry coal rights, which would 
obviate the need for a UIOLI mechanism covering such rights (at least in the terms 
discussed here). 
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4.45 Network Rail proposed a significantly tougher UIOLI mechanism, with non-use being 
measured over a period of one month and the threshold quota requiring a minimum 
usage of 25 per cent.  A SX path would therefore need to be used on at least once on 
one Monday, Tuesday etc, in any four-week period or it would be vulnerable to 
application of the UIOLI mechanism in respect of the relevant day or days when it 
had not been used.  So a path would become a FSX path if it had not been used on at 
least one Friday on the relevant period and the UIOLI mechanism had been 
successfully applied by Network Rail.  Paths lost by an operator in this way would be 
held by Network Rail as ‘strategic freight capacity’ and would be available for any 
operator to spot bids.  As a safeguard against possible manipulation, only loaded 
freight trains and genuine return empties would count against the threshold quota.  
Network Rail also proposed the same one month and 25 per cent non-use quota 
threshold for passenger services.  It added that it would need to be funded for the 
costs of maintaining records of non-use, as it would be necessary to negotiate  and  
agree  reasons  why  booked  paths were not used, which could be time-consuming. 

4.46 The SRA argued that thresholds could only usefully be set after a detailed analysis of 
historical path use and the underlying reasons for any observed patterns.  The SRA 
also wanted the UIOLI mechanism to use criteria, rather than just a single quota 
threshold number. 

4.47 The Rail Freight Group favoured a period for measuring non-use that was much 
shorter than a year.  It noted that under-use, as opposed to absolute non-use, was more 
problematic and did not suggest a possible threshold quota.  It stressed the desirability 
of operators not losing rights or paths for reasons largely or wholly outside their 
control and suggested that the right test for the UIOLI mechanism was the operator’s 
on-going commercial need, as with the rocker mechanism.  Where it was known that a 
particular right would use capacity inefficiently (e.g. a path only used on one or two 
days of the week), it was arguable that the duration of the rights approved by the 
Regulator should be shorter than for a right that would be used more efficiently (e.g. 
where there was evidence that a path would be used every day). 

Changes to the level of cordon caps 

4.48 Freightliner argued that, if cordon caps were to be retained, it considered it important 
that the level of caps could be changed quickly when business moved between 
operators.  It argued that the proposal in the July consultation document would not 
necessarily achieve this.  For example, an operator could require just one level 2 right 
for business that had transferred to it from an incumbent, but the incumbent could 
have rights to 40 services through a node where its cordon cap was ten paths a day.  In 
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those circumstances, the change in the operators’ cordon caps would be a reduction of 
¼ for the incumbent and a corresponding increase of ¼ for its competitor.  This would 
leave it unable to utilise the right that had transferred to it because ¼ of a path would 
be valueless.   

4.49 Instead, Freightliner suggested that if cordon caps were to be retained it would be 
better to apply a use it or lose it mechanism to cordon caps.  So, for example, if an 
operator had on average used only ten paths per day over the previous year, against a 
cordon cap of 12, the cap would be reduced to ten for the following year.  Equally, if 
an operator had used more paths on average than its cordon cap, its cap should be 
increased.  Any surplus cordon cap paths should be retained by Network Rail. 

4.50 Network Rail agreed that cordon caps should reduce where rights are transferred or 
extinguished, and added that this should also happen where rights are converted from 
level 2 to level 1.16  It was unsure whether the mechanism discussed in the July 
consultation document would work, especially where there are new entrants.  It 
suggested that it may be desirable to convert level 2 rights to ‘strategic freight 
capacity’, for which operators could spot bid, perhaps on a weekly basis for electricity 
supply industry coal traffic.  Network Rail also suggested that the aggregate level of 
cordon caps through any node in track access agreements should be based on actual 
usage.  If operators wanted to run additional services, these would be the subject of 
spot bids.   

4.51 EWS accepted that, due to the fluid nature of level 2 rights, the rocker and UIOLI 
processes should be adapted so that a freight operator’s cordon cap could be adjusted 
with the consent of or by order of the Regulator.  However, it argued that cordon caps 
should only normally be reduced in the most exceptional of circumstances, as an 
operator subject to a cordon cap will typically have many services serving many 
customers and destinations through the cordon cap node and any new operator may be 
serving new traffic, rather than traffic that has transferred from an incumbent.  EWS 
did not like the formulaic approach to adjusting cordon caps described in the July 
consultation document.  It contended that there were many relevant factors (e.g. 
whether alternative routes were available, whether there was additional ‘white space’ 
capacity, whether the business transferring was new or not, ‘projected trends in 
growth’ and whether any changes were fair and reasonable).  EWS proposed that the 
Regulator ‘should be the custodian of a central cordon cap table’ and that he should 

                                                 
16  As the change of a right from level 2 to level 1 would require the Regulator’s approval, any related 

adjustment of the cordon cap could be considered with the application to alter the access right 
type.     
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‘consider whether there should be any consequent adjustments to an operator’s cordon 
cap on a case by case basis following any transfer of level 2 rights between operators’.  
It said that the Regulator was ideally placed for this role, given his expertise and his 
role in setting and reviewing cordon caps as level 2 rights are submitted for approval. 

Requirement for operators to review rights periodically and seek amendments to their track 

access agreement where rights are surplus to requirements 

4.52 Network Rail proposed that a joint review by it and the train operator should be made 
a requirement in the freight model contract.  Reviews should take place at least every 
six months and more frequently for larger operators.  The Regulator should become 
involved if a party does not co-operate in the process. 

4.53 EWS also thought that such reviews should be made a requirement in the freight 
model contract, but that six-monthly reviews would be appropriate for all freight 
operators.  It considered that more frequent reviews could result in one review still 
being incomplete when the next was started.  Freightliner agreed that six-monthly 
reviews would be appropriate, given the time needed to process any resulting section 
22 application to amend an operator’s rights as a result of a review. 

4.54 The SRA argued that, whilst freight operators compete in a more dynamic market 
than passenger operators, it was not obvious that a requirement to review rights 
periodically should only apply to freight operators.  Nevertheless, it thought that there 
might be merit in annual or six-monthly reviews of rights.  

Requirement to transfer rights where any freight haulage contract transfers, possibly with 

enforcement rights for the other operator 

4.55 Network Rail argued that there should be a contractual requirement on the train 
operator to notify it when a particular rail haulage contract had been lost.  However, it 
did not consider that it should be exposed to paying damages where the operator 
applying for rights argued that Network Rail had not followed the procedures in the 
model contract and, because the applicant had lost business as a result, Network Rail 
should indemnify it.  Network Rail noted that it would carry potentially significant 
risks but that any benefit of its failure to follow the necessary procedures would go to 
the incumbent operator that retained its rights.  It agreed with the Regulator that there 
were already incentives for it to apply the necessary procedures properly. 

4.56 EWS also did not favour this option, arguing that it would not necessarily be more 
effective than an improved rocker mechanism because it did not address the difficult 
cases where there were genuine disagreements about whether a right should be 
transferred (e.g. where a train conveys more than one operator’s traffic and the 
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incumbent wants to retain the right to meet the needs of its remaining customers).  
The SRA made a similar point and noted that this option could only be a partial 
solution to the problems with the transfer of rights, although it suggested that further 
debate on this idea would be worthwhile.  Freightliner said that an improved rocker 
mechanism was preferable, citing the potential for dispute resolution to be slow and 
expensive if an applicant could enforce rights directly against the incumbent, or 
against Network Rail for failure to follow procedures in respect of the incumbent’s 
rights. 

An independent rights holder 

4.57 Freightliner strongly supported this option for all electricity supply industry coal 
access rights, arguing that an independent rights holder was ‘the only suitable vehicle 
for this unique and complex market’.  It said that it would be prepared to give up its 
rights for electricity supply industry coal services to RightsCo as soon as it was set up 
and would be disappointed if other operators did not do likewise.  Even if other 
operators would not give up their rights, the Regulator should not be deterred from 
implementing this option just because it was not an immediately available solution.  
Freightliner considered that some other categories of rights might be held by 
RightsCo, although not freight access rights generally.  RightsCo would need to be 
independent of all operators, so could perhaps be staffed by secondees from Network 
Rail, with representation from a coal industry body and the ORR. 

4.58 Network Rail supported the concept of a ‘rights holder’, primarily for electricity 
supply industry coal rights, but also possibly for capacity where freight business is 
lost to rail and where rights are removed from a freight operator under UIOLI.  It 
suggested that it should hold these rights.  It argued that an independent rights holder 
might seek to hold an excessive quantity of rights to allow for future flexibility, which 
it considered ‘would have a serious impact on Network Rail’s ability to allocate 
capacity effectively and may not be compatible with EU2001/14 provisions requiring 
the allocation of capacity to be carried out by the infrastructure manager’.  Network 
Rail acknowledged that it could not hold access rights itself, unlike an independent 
rights holder entering into a track access agreement with Network Rail, and that 
capacity would therefore need to be held as paths or ‘white space’ in the timetable.  
The holding of this ‘strategic freight capacity’ would be published by Network Rail 
and freight operators would have the right to ‘call off’ such rights, initially as spot 
bids, provided that they could demonstrate (to Network Rail or the Regulator) that the 
rights were needed to service a freight customer.  In certain cases, such as electricity 
supply industry coal rights, Network Rail noted that it may be appropriate for this 
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‘call off’ to operate on a weekly basis.  There would need to be arrangements for 
dealing with cases where operators’ bids exceeded available capacity.  The holding of 
‘strategic freight capacity’ would be subject to there being no clash with the SRA’s 
strategies or with Network Rail’s engineering requirements for the relevant route. 

4.59 Advenza said that an independent rights holder could only be effective if it based its 
judgement on the relative economic merits of individual path allocation.  This would 
counter any political pressure in favour of allocating capacity to passenger trains.  

4.60 DRS said that it did not support the principle of operators retaining rights for which 
they had no demonstrable need and proposed that Network Rail should hold all paths 
that were not being used, so as to allow a defined capacity to be preserved for freight. 

4.61 The SRA and the Rail Freight Group both noted that the idea of an independent rights 
holder was a broad one, capable of implementation in many different forms.  The 
SRA thought the idea had considerable merit and deserved further investigation.  The 
Rail Freight Group thought that there was a case for some sort of independent rights 
holder in the electricity supply industry coal freight market and potentially more 
generally. 

4.62 EWS was strongly opposed to an independent rights holder.  It noted that operators 
would no longer hold their own access rights for the relevant class of traffic and 
would therefore have no certainty about access to the network, as the independent 
rights holder could allocate paths to a rival operator, possibly at very short notice.  As 
a result, freight operators could be deterred from entering into long term contracts and 
freight customers could turn to road freight instead.  EWS also argued that a RightsCo 
would add to the industry’s costs (as its staff would be additional to those of operators 
and Network Rail) and would slow the process for short term train planning (by acting 
as a ‘post office’ between an operator and Network Rail, when the parties themselves 
know best how to resolve difficulties). 

4.63 Powergen also argued against an independent rights holder, claiming that it would 
‘inevitably lead to an unnecessary increase in the cost of industry bureaucracy and 
remove Network Rail even further from the end user’.  UK Coal also had concerns 
about additional cost and bureaucracy.  It felt that such a body would need to employ 
the most qualified personnel from Network Rail, so the role of an independent rights 
holder could be achieved by establishing an equivalent structure within Network Rail.   
Any (independent) rights holder would need sufficient powers and authority to 
resolve disputes between operators, and would also need to work closely with, for 
example, UK Coal and electricity generators. 
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Short term rights for paths on congested parts of the network 

4.64 Network Rail felt that there could be benefits in having only short term rights for 
paths on congested parts of the network where flows were planned on a weekly basis, 
such as electricity supply industry coal.  However, in general it felt that the length of 
an operator’s access rights should match the length of the operator’s contract with its 
customer, where the access rights could be linked to a specific haulage contract. 

4.65 The SRA argued that this option deserved much more debate. 

4.66 EWS was firmly opposed to this option, citing the point made in the July consultation 
document that operators would have no certainty from week to week whether they 
would receive the necessary capacity to meet their commitments to their customers.  
This would deter freight operators from entering into long term contracts with 
customers and as a result rail freight would become less attractive.  The Rail Freight 
Group shared EWS’s concerns, pointing out that freight operators, those investing in 
rail freight and freight customers all want long term reassurance about the availability 
of capacity for freight.  Without the protection of an independent rights holder owning 
long term rights for freight, this option was unattractive.   

Path cancellation fee or reservation charge 

4.67 There was a very broad consensus among respondents that a path cancellation fee or 
reservation charge, whilst arguably a good idea in theory, would be very difficult to 
implement in practice.  For example, Network Rail questioned whether, in genuinely 
competitive situations where a path cancellation fee should be most important in 
incentivising efficient use of capacity, the incumbent would not simply pay the fee 
and retain the path, rather than making it available to a competitor.  It also cited the 
likely cost, complexity and bureaucracy of establishing and running the necessary 
systems, including the scope for disputes where, for example, an operator claimed that 
the non-use was due to its customer, Network Rail or another operator.  Freightliner 
and EWS made similar points, with EWS arguing that operators could run trains 
empty rather than pay the charge and that costs would ultimately be passed on to 
freight customers, discouraging them from using rail.  The SRA also said that the 
administrative costs may out-weigh the benefits and that the incentive effect of 
charges might anyway be weak.  The Rail Freight Group said that this option would 
be administratively onerous and would add to the overall costs.  The only support for 
this option came from Advenza, which argued that a path cancellation fee (if applied 
at a reasonable rate) could do much to eliminate inefficient use of capacity.  However, 
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Advenza did not go into details about the balance of costs and benefits of 
implementing this option. 

The Regulator’s draft conclusions 

The scale and nature of any problems  

4.68 The responses to the consultation indicate that there have been few problems with the 
transfer of level 1 rights to date, but rather more concern about the transfer of level 2 
– more specifically, electricity supply industry coal - rights.  EWS noted that such 
concerns need to be seen against a background of very few actual disputes over level 
2 or electricity supply industry coal rights.  However, the small number of disputes to 
date does not necessarily mean that the existing contractual arrangements for the 
transfer and surrender of rights will work successfully in future.  At present, there are 
only two operators competing in the electricity supply industry coal market, EWS and 
Freightliner Heavy Haul, the latter having entered the market some three years ago 
(and at the outset with assets which only enabled it to compete on a small number of 
flows).  Problems have already arisen on one of the main electricity supply industry 
coal traffic routes, the Glasgow and South Western.   

4.69 On most other routes, the two operators appear to have worked successfully to resolve 
any problems.  However, they appear to have achieved this through informal co-
operation, rather than because of contractual requirements.  Such arrangements are 
clearly vulnerable to one party withdrawing its co-operation in particular cases.  
Moreover, even if informal arrangements work satisfactorily between two operators, 
they are unlikely to work as well with three or more.  This is relevant given that Jarvis 
Fastline now has a track access agreement and plans to enter the electricity supply 
industry coal market and given the Regulator’s duty to promote competition in the 
provision of railway services for the benefit of users of railway services.      

More radical options  

4.70 However, in considering more radical options for the transfer and extinguishment of 
freight operators’ rights, especially in relation to level 2 rights, the Regulator needs to 
consider: 

(a) the merits of these alternatives and whether any benefits they might bring 
would out-weigh any disadvantages, such as implementation costs; 

(b) the fact that operators have existing contractual rights which the retrofitting of 
the freight model clauses in due course cannot simply take away; and 
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(c) the balance between steps which might promote greater competition between 
operators and the increase in uncertainty for all freight operators that could 
arise if operators did not have long term firm rights for access to the network. 

4.71 Against this background, the Regulator does not propose to take forward three of the 
more radical options on which views were canvassed in the July consultation 
document: 

(a) requirement to transfer rights where any freight haulage contract transfers, 
possibly with enforcement rights for the other operator - the Regulator notes 
the lack of enthusiasm for this option shown by all those who specifically 
commented on it and agrees with them that it does not in itself help clarify the 
mechanism for transferring rights, especially where there are genuine 
differences of opinion between the incumbent operator and the applicant;   

(b) path cancellation fee or reservation charge - the July consultation document 
was sceptical about whether the theoretical advantages of this option were 
deliverable in practice or likely to exceed the costs.  The Regulator put the 
onus on supporters of a path cancellation fee or reservation charge to make the 
case for it.  In fact, most of the responses supported the Regulator’s scepticism 
about the option; and 

(c) an independent rights holder – the Regulator is not persuaded that this idea is 
worthwhile.  In particular, he agrees with the concerns raised by several 
respondents about the cost of creating a new body, which would then be 
interposed between the freight train operators and Network Rail.  He is not 
convinced that such a body would successfully address some of the difficult 
issues about transferring rights/paths or removing them when they are unused.     

4.72 However, the Regulator considers that there is a stronger case in principle for greater 
use of short term rights to paths for level 2 or electricity supply industry coal traffic, 
particularly on congested parts of the network – one of the other options canvassed in 
the July consultation document.  The rationale for such a change would be to secure a 
more efficient and fairer allocation of capacity, with operators spot bidding week by 
week, when they should know what movements their customers wish them to make, 
rather than certain operators holding long term rights and paths in the timetable, with 
no requirement for them to release unused paths far enough ahead for other operators 
to use.  This would also reduce the parties’ reliance on rocker and UIOLI 
mechanisms, which are necessarily rather slow processes, in what is a particularly 
dynamic part of the rail freight market.   
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4.73 However, this sort of change is not one that can happen over-night, as existing 
operators have long term firm rights to most of the capacity on the routes where 
greater use of short term spot bidding may be most desirable.  Moreover, there are a 
number of important questions that would need to be addressed before adopting what 
would be a radical change for an important part of the rail freight market.  Some key 
questions are: 

(a) what reassurance could be given to freight operators and their customers about 
their continued access to the network?  The Regulator could publish a 
regulatory policy statement  (akin to his moderation of competition statement 
and his criteria and procedures documents) that he would not be minded to 
approve the sale of capacity to passenger operators or freight operators insofar 
as that would leave less than a given quantum of defined train paths available 
for this short-term bidding market.  But would this give freight operators 
sufficient reassurance?  One practical concern would be that freight operators 
may need to employ people to check the detail of every track access 
application just in case it impinged on the ‘protected’ freight capacity;  

(b) could the relevant capacity be defined with the sort of clarity of Schedule 5 of 
an access contract?  If not, does this raise practical problems over what exactly 
is protected?  The work on clarifying the capability of the network discussed 
in Chapter 2 may be very helpful in this respect;  

(c) a one size fits all approach of making all bidding week-by-week may not help 
stimulate competition (e.g. any new or small player would want to ensure they 
could cover their entry costs).  It may also be unreasonable, given that 
operators move a large amount of coal on long-term fixed contracts with their 
customers and that there are some level 1 electricity supply industry coal 
rights.   Do the dynamics of the various markets (especially speed of switching 
and entry and exit costs) support the case for greater short term spot bidding 
and, if so, to what extent and in what circumstances? and 

(d) should very short term spot bidding be applied to all level 2 rights, all 
electricity supply industry coal rights, all level 2 electricity supply industry 
coal rights or some other category?  

4.74 The Regulator therefore proposes to work further with the industry on whether greater 
use of short term spot bidding is desirable.  This work could not be completed in time 
to affect the freight model contract and the final version of the freight criteria and 
procedures document.  Moreover, any policy change could not remove operators’ 
existing rights.  If introduced, it would therefore be applied initially where, for 
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example, rights were lost under a UIOLI mechanism and another operator was 
seeking substantially the same rights.  

Requirement for operators to review rights periodically and seek amendments to their track 

access agreement where rights are surplus to requirements 

4.75 The Regulator proposes that there should in future be an ability for Network Rail 
every six months to initiate a review of an operator’s access rights and cordon caps 
(see Schedule 12 of the draft model contract and Annex 4).  Network Rail could do so 
if it considered that there were rights for which the train operator could not 
demonstrate a ‘reasonable on-going commercial need’ and, against the same criteria, 
the parties could also consider whether the operator’s cordon caps should be reduced.  
The idea of six-monthly reviews was widely supported and, whilst the draft model 
contract does not provide for it, there is no reason why such reviews could not also 
consider possible additions to the operator’s rights, to be taken forward under section 
22 of the Railways Act 1993.  Whilst such reviews cannot obviate the need for rocker 
and UIOLI mechanisms, they may reduce the reliance on them, as operators 
voluntarily surrender rights which are not being used.   

4.76 The test of whether the operator can demonstrate a ‘reasonable on-going commercial 
need’ would be consistent with the rocker mechanism and, as with that mechanism, it 
may be desirable if the industry develops criteria or rules, subject to the Regulator’s 
approval, for defining how this expression should be interpreted in particular cases  
(see paragraph 4.86 below).  The matters which the Regulator would expect such 
criteria to cover, in the context of a proposed reduction in an operator’s cordon caps, 
are indicated in paragraph 4.59 of the draft freight criteria and procedures document.  
If, within a specified period from the start of a review, the parties have not been able 
to agree on the reduction in rights (or cordon caps), the matter would have to be 
referred by Network Rail to an arbitrator or, if the parties agreed, an expert.  In all 
cases, the variations to the operator’s access agreement would need to be submitted by 
Network Rail for the Regulator’s consent.    

4.77 If a party failed to co-operate in the carrying out of a review, including acting in bad 
faith, it would be in breach of contract and the other party would be able to instigate 
the dispute resolution procedure in the freight model contract.  The Regulator is not 
persuaded by Network Rail’s proposal that specific arrangements for the Regulator to 
become involved in such cases are necessary or desirable, other than to consent to 
changes at the end of the process, given the other avenues open to the parties to 
resolve disputes.   
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4.78 The six-monthly review requirement is included in the draft model contract.  
However, it would be possible to incorporate this provision in the network code and 
this may well be preferable if a similar sort of review were deemed desirable for 
passenger operators as well. This would be a matter for any future review of 
passenger access contracts or of the network code itself. 

Improving the existing rocker and UIOLI mechanisms 

4.79 The Regulator also proposes to improve the existing UIOLI and rocker mechanisms.  
The only substantive argument against his approach was EWS’s proposal for six-
monthly reviews instead of an improved UIOLI mechanism.  As indicated above, the 
Regulator believes that such reviews would be worthwhile, but as an addition to a 
UIOLI mechanism, not an alternative to it. Legally, such reviews would not ensure 
compliance with Directive 2001/14/EC.  Practically, it would be unreasonable if an 
operator with a pressing need to acquire a right had to wait for the incumbent’s next 
review and subsequent amendment of its access agreement before it was able to gain 
the access it required.  This latter point appears to be accepted by EWS, as its 
comments indicate that some form of UIOLI mechanism would still be required to 
deal with requests from other operators between reviews.  

4.80 As far as the means of implementation is concerned, the Regulator welcomes 
respondents’ desire to incorporate improved UIOLI and rocker mechanisms in the 
network code, rather than in the freight model contract itself.  As noted in the July 
consultation document, using the network code should ensure fairness of treatment 
between operators.  It should also facilitate improvements to the processes over time 
in the light of experience.   Annex 5 contains a draft of the freight UIOLI and rocker 
mechanisms which would form part of the proposed Part J of the network code.  They 
are based on the mechanisms described in Chapter 3 of the July consultation 
document, with the improvements discussed below. The draft model contract contains 
no provisions for a rocker or UIOLI mechanism, as the expectation is that Part J, with 
appropriate provisions, will be in place by the time the model clauses are first 
incorporated in a freight operator’s track access agreement.  However, the Regulator 
will keep this situation under review and it may be necessary to make interim 
arrangements if the date for bringing Part J into effect slips.   

Improving the existing rocker mechanism 

4.81 The Regulator proposes that Network Rail should retain its central role in the rocker 
process, given the widespread view that this was important if the working timetable 
was to remain aligned with operators’ rights.  The Regulator agrees that this need not 
preclude discussions directly between the two operators concerned with a particular 
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transfer of rights.  However, the Regulator is also mindful of the fact that Article 13 of 
Directive 2001/14/EC explicitly precludes trading of paths, as opposed to their 
extinguishment and reallocation by the infrastructure manager.  Annex 6 illustrates 
how the rocker mechanism would work. 

4.82 It would be desirable to speed up the rocker process.  However, there are limits to 
what can be done in this respect: 

(a) dispute resolution would involve a third party who cannot be bound by a 
contract (the network code in this case) to which he or she is not a party.  As 
the notice period that an applicant must give before it wants rights to transfer 
must be based on an estimate of the maximum likely time needed to deal with 
a case, including dispute resolution, setting a period of less than the current 60 
days looks unrealistic; and 

(b) by including the rocker mechanism in the network code, any requirements on 
Network Rail to do a certain thing within a specified period would be 
contractually enforceable by the applicant, which could argue that Network 
Rail’s failure to meet a deadline in a particular case had led it to incur a 
substantial loss of profit because a proposed commercial contract had fallen 
through as a result.  The Regulator agrees with Network Rail that it should not 
be exposed to such a risk. It has no incentive to delay processing an 
application under the rocker mechanism and, if there were a requirement to do 
something within a specified time and this was breached, Network Rail could 
find itself the only loser, as it paid an indemnity to the applicant and the 
incumbent retained its rights (and probably the haulage contract associated 
with them). 17      

4.83 The Regulator therefore proposes to make only limited changes to the existing rocker 
mechanism in respect of timing requirements.  The applicant seeking the transfer of 
rights should in future also copy its application to the incumbent operator (whose 
identity it should be able to obtain from the freight customer if it does not know it 
already) at the same time as submitting it to Network Rail. This should allow the 
incumbent to start preparing its case if it considers it should be able to retain the 
right(s) in question.  The incumbent would then have five working days from receipt 
of Network Rail’s notification in which it could respond by arguing that it still had a 

                                                 
17  The only exceptions to this are the requirements on Network Rail to refer disputes to arbitration 

within five working days if it and the incumbent cannot agree and to notify the Regulator of the 
changes to access agreements within ten working days.  In neither case should the requirement on 
Network Rail be so onerous as to create a significant risk that it could not comply.  
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‘reasonable on-going commercial need’ for the right(s) concerned. This compares 
with ten (calendar) days at present. As the incumbent will already be aware of the 
applicant’s request for the right(s), this appears an adequate amount of time for the 
incumbent to prepare its case.  EWS’s suggested 21 days appears excessive.  By 
referring to ‘working days’, allowance would automatically be made for bank 
holidays.  

4.84 The Regulator sympathizes with the desire to clarify various expressions used in the 
rocker mechanism, so as to minimize the scope for disputes.  He accepts 
Freightliner’s argument that the rocker mechanism is intended to deal with the 
transfer of rights where a customer contract has changed hands and that Network Rail 
should not be required to use ‘all reasonable endeavours’ to accommodate the 
applicant before serving notice on the incumbent.  In such cases, the relevant path and 
right should transfer to the applicant, without Network Rail having to try unduly to 
satisfy both operators.  Removing the ‘all reasonable endeavours’ requirement on 
Network Rail will also remove a potential source of dispute about the interpretation of 
this expression in this context.   

4.85 Respondents also commented on the difficult of deciding what constitutes a ‘bona fide 
application’.  The Regulator considers that this would need to be looked at in the 
circumstances of the case, if there were a dispute.  But there is a good deal of case law 
on the expression ‘bona fide’ that should help guide Network Rail in deciding what it 
needs to do, if it is in doubt.   

4.86 There is greater scope for uncertainty about interpreting the expression ‘reasonable 
on-going commercial need’.  Annex 2 of the July consultation document set out some 
ideas, but it is clear that it is not practicable to include such detail in Part J of the 
network code.  Setting out more general principles in Part J, perhaps like the decision 
criteria in Part D of the network code, may not be particularly helpful either, as 
Network Rail and freight operators appear to prefer something more specific, like 
decision rules.  The Regulator believes that the initiative for developing such criteria 
or rules should rest with Network Rail and freight operators.  The SRA might also 
want to participate.  The draft Part J therefore provides for the expression ‘reasonable 
on-going commercial need’ to be interpreted according to rules or criteria published 
by Network Rail, following consultation with freight train operators and the SRA, and 
subject to the approval of the Regulator.  The rules or criteria could be updated from 
time to time, again subject to consultation and to the Regulator’s approval of any 
changes.  In the absence of such rules or criteria, Network Rail, freight operators and 
the Regulator would need to use their judgment in interpreting this expression in the 
circumstances of each case.  
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4.87 The Regulator believes that it would help avoid a potential source of contention in the 
operation of the rocker mechanism if rights in a track access contract were associated 
with the customer whose goods they were intended to carry.  This would not always 
be a straightforward task and in some cases the track access contract may have to 
show simply that a right is for ‘general traffic’.  Nevertheless, it appears a worthwhile 
step and the draft model contract currently includes a column in the tables of rights in 
Schedule 5 in which the commercial contracts associated with each right should be 
shown. In an actual contract, this column would be redacted from the published 
version if the operator concerned could show to the Regulator’s satisfaction that 
publication of this information would or might seriously affect its interests (see 
section 71(2)(b) of the Railways Act 1993).  The column is clearly marked as ‘for 
information only’ in the draft model contract, but could be used by an arbitrator or 
expert when dealing with any dispute referred to him or her over whether an 
incumbent had a reasonable on-going commercial need to a disputed right. 

4.88 The Regulator acknowledges the support from EWS and Network Rail for him to 
continue as the person responsible for determining disputes under the rocker 
mechanism.  However, he agrees with Freightliner that it would be preferable for such 
disputes to be determined by an arbitrator or, if the parties preferred, an expert, in 
accordance with Parts C or D respectively of the Access Dispute Resolution Rules.  
As noted in the July consultation document, it is unusual for the Regulator to 
determine disputes, other than on appeal.  It is not obvious that disputes under a 
rocker mechanism should be referred to the Regulator if the parties disagree.  
Especially if one or two members of the Regulator’s proposed panel of arbitrators are 
nominated to deal with such disputes, they may well be able to do so as quickly as the 
Regulator.  It would also be consistent with the proposed UIOLI mechanism if an 
arbitrator or an expert were also to determine disputes under rocker mechanisms.      

4.89 Whilst a dispute is being resolved, the Regulator proposes that the right(s) concerned 
should remain with the incumbent, as both EWS and Freightliner suggested.  This is 
the position under the existing rocker mechanism.   

4.90 The Regulator does not propose to implement the idea of an operator being eligible 
for costs and damages where it loses a commercial contract because of wilful delays 
to the rocker process caused by an incumbent operator.  The applicant operator under 
the rocker mechanism should not itself incur any costs beyond making its request for 
the transfer of rights to Network Rail and copying it to the incumbent.  Legally, it 
would be very difficult for an applicant to prove its losses, even if the proposed Part J 
were to provide for the arbitrator or expert to be able to declare that the incumbent 
had acted unreasonably in delaying the transfer by wilfully taking it to dispute 
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resolution.  However, an arbitrator or expert could award costs to Network Rail under 
the Access Dispute Resolution Rules generally (see Part C5.2) and this should act as 
some incentive on an incumbent to behave reasonably.   

4.91 The Regulator agrees that the rocker mechanism should make it clear that the path 
associated with the right transferring should also transfer, as should any bid associated 
with that path.   The definition of ‘rights subject to surrender (rocker)’ in the draft Part 
J of the network code provides for this (see Annex 5).     

4.92 The Regulator agrees that there should be clarity about the conditions attached to the 
rights transferring under the rocker mechanism.  He proposes that the rights to transfer 
should be the rights with the service characteristics described in Schedule 5 of the 
model contract, so that the applicant operator receives a quantum of rights from the 
incumbent, with their relevant service characteristics, such as departure and arrival 
times, flexing rights and specified equipment timing loads.   

4.93 It is arguable that it would be equitable if any related rights also transferred, such as 
eligibility for compensation in certain circumstances where the applicant operator 
would not already be entitled to it for the transferring rights.  However, there may be 
problems if this happened automatically (e.g. Network Rail may be exposed to pay 
compensation for CTRL-related possessions that it could not recover from the CTRL 
project after the rights had transferred to another operator).  If the applicant wanted 
the same conditions for the rights transferred to it as the incumbent had enjoyed 
previously, it could, with Network Rail’s agreement, seek to amend its track access 
contract under section 22 of the Railways Act.   

4.94 Freightliner also mentioned the transfer of defeasance provisions.  EWS’s track access 
agreement contains a defeasance provision to protect Network Rail in certain 
circumstances.  The need for the provision arose because Network Rail was unable to 
warrant the amount of capacity available across the network, so there was a risk that 
the exercise of a right under the EWS agreement that the Regulator directed Network 
Rail to enter into could otherwise irreconcilably clash with the exercise of a right by 
another operator.  The Regulator is unable to direct such an agreement under section 
17(1)(b) of the Railways Act 1993, so the defeasance provision ensured that, if there 
were such a clash, the EWS relevant right(s) would be defeased (i.e. nullified) to the 
extent and for the period necessary to avoid the conflict.  

4.95 The rocker mechanism in the draft Part J therefore provides that the transfer of rights 
to the applicant operator should, where applicable, be subject to any relevant 
defeasance provision contained in the incumbent operator’s access agreement.  This is 
intended to deal with situations where the incumbent operator’s agreement includes a 
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defeasance provision, but the applicant operator’s agreement does not.  Otherwise 
Network Rail could be exposed to a risk that the Regulator wished to guard against, 
purely because rights had transferred between operators. In practice, only EWS 
currently has an agreement with a defeasance provision and the risk that this is trying 
to address should be very low.  Moreover, the chances that Network Rail would be 
exposed where rights transfer should be even smaller, given that the proportion of 
rights likely to transfer under a rocker mechanism is likely to be very small relative to 
the total number of rights held by EWS.   

4.96 As far as the length of rights is concerned, the Regulator proposes that the rights 
transferring should generally last for the same period as they would if they had 
remained with the incumbent.  The exception would be where the rights would run 
beyond the end of the applicant’s track access agreement, in which case the rights 
would expire with the agreement.     

The proposed UIOLI mechanism 

4.97 The Regulator proposes to go ahead with the UIOLI mechanism described in the July 
consultation document, as this is necessary to comply with the Directive and was 
generally supported by respondents.  The outstanding questions on the mechanism 
therefore concern: 

(a) the threshold quota of non-use; 

(b) the period over which non-use is to be measured;  

(c) the arguments that an operator should be able to use in order to retain a right 
that Network Rail is seeking to extinguish; and 

(d) how non-use should be taken into account when the Regulator considers 
applications for new firm rights and when Network Rail considers spot bids. 

4.98 On the first two of these, the only comment was Network Rail’s suggestion of a 25 
per cent threshold quota measured over one month. This would represent a far tougher 
test for an operator than the threshold proposed in the July consultation document, 
which would only have applied to a path in the timetable that was not used at all over 
a period of 90 days. However, the Regulator understands from Network Rail that its 
systems are not currently able readily to model the network-wide impact that such a 
test of non-use would have had on operators in, say, the last six to twelve months.  
Similarly, its systems would not allow it to police such a test easily. There are 
particular problems with electricity supply industry coal traffic because operators 
frequently make last minute changes to the paths in the first working timetable. This 
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means that it is particularly difficult for Network Rail to compare actual usage against 
the operator’s firm rights and the associated paths in the first working timetable.    

4.99 The Regulator therefore proposes to adopt the test of non-use described in the July 
consultation document (i.e. no use of the relevant path over 90 days).  This is 
acknowledged to be a relatively easy test for an operator to pass. However, the 
Regulator is reluctant to impose a tougher test in the absence of evidence about the 
practical effect this could have and whilst Network Rail’s systems could not allow it 
readily to enforce such a test, as to do so would create significant uncertainty for train 
operators. These problems may be most difficult to address in the case of level 2 
electricity supply industry coal rights and paths, where the paths in the original 
working timetable are frequently varied, cancelled or replaced at the operator’s 
request close to the time a service is due to run.  In the meantime, the six-monthly 
reviews described above should allow Network Rail and freight operators to focus on 
specific instances where non-use may be causing problems.  Such reviews would be 
subject to criteria that are more flexible than would be permitted by the Directive if 
one relied solely on a tougher UIOLI mechanism.  Such reviews should therefore be 
less dependent on the quality of Network Rail’s systems, both because data about 
usage would not be required on a network basis and because the test of non-use need 
not depend to such an extent on whether non-use exceeded a specified quota, but 
could also take account of other relevant factors.    

4.100 The main change to the UIOLI mechanism described in the July consultation 
document is that the Regulator now proposes that the period of non-use should be set 
according to the same process as the use quota.  This is because, for example, a 
halving of the period over which non-use is measured would have broadly the same 
effect as a doubling of the use quota.   It would therefore be logical to have the same 
process for setting both.  This process would involve the Regulator determining the 
use quota and period over which it was measured, subject to appropriate consultation, 
with the determination then published in Network Rail’s network statement.  Different 
quotas or periods for measuring non–use could be set for different classes of traffic 
(e.g. passenger and freight) and changes could be made over time, subject to the same 
procedure as that for setting the figures at the outset.  

4.101 The Regulator agrees with Network Rail’s suggestion that, as a safeguard against 
possible manipulation, only genuine loaded freight trains and genuine return empties 
would count against the threshold quota.  He proposes to address this as part of the 
definition of the use quota that he will determine and that Network Rail will publish.    
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4.102 Turning to respondents’ comments on the arguments that an operator should be able 
to use in order to retain a right that Network Rail is seeking to extinguish, for highly 
seasonal traffic it would be perfectly practicable for the operator to seek rights to 
dated services covering the period when services were expected to run, with some 
allowance for the rights to start earlier or expire later if there was uncertainty about 
the exact period.  This should lead to more efficient use of capacity and ensure that an 
operator does not lose rights for highly seasonal traffic. This is because the paths 
associated with such rights would only be in the timetable for the period over which 
the operator expected to run services.  Where non-use related to an enhancement of 
the network for which the operator was contracted to pay through access charges, the 
operator would not be exposed to the loss of these rights if it did not bid for paths in 
the working timetable18 and thereby left capacity for another operator to run services 
under spot bids.   

4.103 As far as taking into account past non-use is concerned, as discussed in paragraph 
3.25 of the July consultation document and consistent with Article 27(2) of the 
Directive, the Regulator proposes to take account of past levels of usage for similar 
types of traffic when considering applications for firm rights, especially in relation to 
congested parts of the network.  He also believes that it would be desirable to modify 
Part D of the network code in due course to ensure that Network Rail can do the same 
when considering whether to accept spot bids, especially where competing freight 
operators are spot bidding for the same paths. 

4.104 Annexes 7 and 8 illustrate how the UIOLI mechanism would work. 

Changes to the level of cordon caps 

4.105 Cordon caps could be adjusted when rights are extinguished or transferred by one of 
two means: automatically through the application of a formula; or at the Regulator’s 
discretion if the parties cannot agree. The main attractions of a formula are that it 
would be predictable and simple to implement. On the other hand, it might not always 
deliver a fair result.  For example, the facts of a particular case may indicate that the 
rights transferring to a new operator were used - and would be used in future - for a 
disproportionate number of the journeys through the cordon cap node. As Freightliner 
noted, the formula outlined in the July consultation document would also have led to 
cordon caps being expressed in fractions of a path, when an operator would need a 

                                                 
18  Or, having bid but realised that it could not use the rights in the relevant timetable period, it had 

then made a spot bid to delete the relevant paths from the working timetable under Condition 
D4.1.1. 
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cordon cap of at least one before it would be of any use.  This may disadvantage new 
entrants, which could find it difficult to win sufficient rights to get even a cordon cap 
of one and which may therefore be deterred from bidding for new business. 

4.106 The Regulator therefore proposes that changes to cordon caps should be subject to the 
consent of the Regulator, rather than being calculated automatically by a formula. 
This should be the fairest way to deal with changes to cordon caps, as it would allow 
all relevant circumstances to be considered. The draft Part J of the network code at 
Annex 5 provides for cordon caps to be reduced under the UIOLI mechanism and 
adjusted under the rocker mechanism, where necessary, and the six-monthly reviews 
of access rights would also involve consideration of any reductions required to an 
operator’s cordon caps (see Schedule 12 of the draft model contract).  Annexes 9 and 
10 illustrate the process for reducing and adjusting cordon caps under the rocker and 
UIOLI mechanisms. 
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5. Performance and restriction of use regimes 

Introduction 

5.1 Chapter 4 of the July consultation document proposed a number of options for 
performance and restriction of use regimes for incorporation in the freight model 
contract. For performance regimes, it covered the following topics: 

(a) incentivising performance; 

(b) compensation for the costs of delay; 

(c) the basis of delay assessment; 

(d) differentiation by market segment; 

(e) liability caps; and 

(f) benchmarks. 

5.2 For restriction of use regimes, the July consultation document discussed: 

(a) whether the freight model contract should incorporate a restriction of use 
regime; and 

(b) the potential design for such a regime. 

5.3 The following sections discuss these issues in the light of the consultation responses 
received and set out the Regulator’s draft conclusions in respect of model 
performance and restriction of use regimes.  

Performance regime 

The July consultation document 

5.4 The July consultation document restated the Regulator’s criteria for the approval of 
freight performance regimes (published in December 199419 and re-stated in 200020). 
He must be reasonably satisfied that the performance regime in each track access 
agreement: 

                                                 
19  Criteria and procedures for the approval of freight track access agreements, Office of the Rail 

Regulator, London, December 1994. 

20  Review of freight charging policy: draft views on key issues, Office of the Rail Regulator, London, 
August 2000. 
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(a) provides adequate incentives for both parties to improve performance, and in 
particular avoid persistent failure by either party which may adversely impact 
on other users of the network; 

(b) makes reasonable provision for compensation in the event of serious delay, 
persistent failure or cancellation;  

(c) gives an appropriate balance of risk and reward for each party, and ensures 
that appropriate account has been taken of the relative commercial strength of 
the parties in establishing the magnitude of risk and rewards faced by each 
party; 

(d) is not likely to give rise to perverse incentives that will affect the way Network 
Rail regulates the operation of the network, and in particular that the operation 
of the performance regime will not cause Network Rail to discriminate unduly 
between users of the network; and 

(e) is unlikely to lead to undue constraints on the network or act as a barrier to 
entry by new operators on the relevant parts of the network. 

5.5 The July consultation document discussed the key policy areas (outlined in paragraph 
1.2) that should be considered for the design of a performance regime for the freight 
model contract. In addition, the Regulator specifically asked consultees: 

(a) what form should the model performance regime take? 

(b) should payment rates differ by market segment? and 

(c) how should benchmarks be set? 

5.6 It was noted that there are significant differences between freight and passenger 
operators and this justifies some differences in approach to the development of a 
model contract performance regime. 

Respondents’ views 

Incentivising performance 

5.7 There was widespread agreement with the Regulator that freight performance 
regimes, in their current form, do not provide either Network Rail or freight operators 
with a significant incentive to improve performance.  Respondents agreed that freight 
operators are incentivised to reduce delays, to a greater degree than are passenger 
operators, by the commercial requirements of their customers.  Freightliner agreed 
that Network Rail is not significantly incentivised to improve its performance to 
freight operators but that Freightliner cannot afford the cost of a regime which would 
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create a significant incentive for Network Rail to improve performance (i.e. higher 
payment rates). 

Compensation for cost of delay 

5.8 There was strong support for the principal objectives of any model performance 
regime to be, therefore, for Network Rail to recover its liability through the star model 
arising from freight operator-caused delays, and to provide a mechanism for freight 
operators to recover the incremental costs incurred arising from Network Rail-caused 
delay. 

5.9 Freightliner would consider a regime where Network Rail paid the additional costs 
incurred by operators and performance penalties to end-customers for delays caused 
by Network Rail and other operators. There would, however, need to be some 
empirical evidence gathered before such a regime could be evaluated. 

Basis of delay assessment 

5.10 There was almost unanimous support for the retention of the current third party delay 
regimes. Consultees cited a number of reasons for this, including: 

(a) many freight operator ‘delays’ are actually as a result of the freight operator 
responding to the needs of its customer (e.g. late-starts from depot), and these 
delays should not be penalised by the performance regime; 

(b) many freight operator-caused delays do not impact on other users of the 
network and therefore Network Rail’s liability through the star model is zero 
in such circumstances; 

(c) the current regimes are easy to monitor, widely understood and do not divert 
management time; and 

(d) given the limited performance incentive provided by the current regime, the 
administrative burden of developing alternative regimes would outweigh the 
potential benefits. 

5.11 There were, however, concerns raised about the current third-party delay regime in so 
far as it can tend to cause disputes between Network Rail and the freight operators.  In 
addition, EWS and the Rail Freight Group felt that the regime does not provide 
Network Rail with an incentive to mitigate the effects of freight operator-caused 
delay.   

5.12 However, Network Rail supported a move to an own delay regime, whereby the 
impact on third parties arising from freight operator caused-delay is calibrated up 
front and therefore not subject to individual delay attribution decisions. In order to 
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address concerns that an own delay regime would penalise freight operators for 
responding to the needs of their customers, Network Rail proposed that an own delay 
regime would only be calibrated based upon network delays and not delays in 
terminals. Ultimately, however, Network Rail said that, whatever the basis of delay 
assessment, the model performance regime should fund Network Rail for the liability 
it faces through the star model and that the regime should incentivise freight operators 
to improve performance. 

5.13 A number of consultees highlighted the merits of adopting a KPI based regime but 
acknowledged the practical difficulties of developing such a regime.  

5.14 Freightliner suggested devising a regime whereby Network Rail paid operators on the 
basis of lateness (i.e. variance to scheduled arrival time at destination) rather than 
delay (i.e. variance to sectional running times between two monitored points).  This 
would provide Network Rail with an incentive to get late-running freight trains back 
on time, which is what matters for the end customer. 

Differentiation by market segment 

5.15 With the exception of EWS’s Royal Mail performance regime, the current regimes do 
not differentiate between freight operators’ end-customers, even though these have 
different requirements.  The Regulator sought consultees’ views on differentiating 
performance regimes for market segments, particularly for the fast moving consumer 
goods (FMCG) market and other time-sensitive markets, where customers’ 
requirements are very demanding and freight operators are liable to pay substantial 
financial penalties if delivery commitments are not met. 

5.16 None of the consultees who responded on this issue favoured differentiating elements 
of the performance regime by market segment.  Network Rail said that differentiation 
could lead to gaming by the freight operators whereby if a Network Rail caused delay 
was known in advance, the freight operator could register the train in a category 
which had high penalty payments rather than the category for the goods which the 
train was actually carrying.  EWS responded that it was not possible sensibly to 
differentiate by market segment.  Firstly, a particular market segment could include 
some traffic that was very time-sensitive and other traffic that was not (a point 
supported by Freightliner).  Secondly, EWS argued that it is the customers’ 
requirements which matter and not the general requirements of the market for the 
movement of a particular commodity. Freightliner said that differentiation by market 
segment would lead to the poor treatment of trains in low value categories.  
Freightliner argued that this happens already when its trains, which are on time, are 
regulated behind late-running Royal Mail trains due to the high value performance 
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regime in EWS’s Royal Mail contract.  Given the limited incentive to improve 
performance provided by the performance regime, the SRA said that there would be 
little value in differentiation by market segment provided that operators were free to 
propose bespoke arrangements if required. 

Liability caps 

5.17 All of the freight operators who responded on the issue of caps stressed the 
importance of caps to their businesses.  The freight operators argued that uncapped 
performance regimes would expose them to an unacceptably high level of risk. 
Freightliner argued that it is essential that incident caps and annual caps are retained 
to enable operators to manage risk and ensure financial viability. In these 
circumstances, the annual caps are symmetrical between the parties.  The incident cap 
benefits only the freight operator, for which Freightliner pays an access charge 
supplement. EWS would like to retain incident and symmetrical annual caps but 
rejects paying an access charge supplement for an incident cap.  EWS argued that 
freight operators cannot afford an access charge supplement and are not able to pass 
on the costs of access charge supplements to the SRA in the way that franchised 
passenger operators can (despite the fact that many of the freight operators are 
currently paying access charge supplements for incident caps).  Strathclyde Passenger 
Transport Executive welcomed the Regulator’s position that freight operators should 
pay an access charge supplement for an incident cap. 

5.18 Network Rail argued that, where annual caps apply, Network Rail should be funded 
for the difference between actual payments under the performance regime and the 
payments made under the capped regime. The Rail Freight Group called for 
asymmetry in the treatment of freight operators and Network Rail due to their 
differing scales of operation. 

Benchmarks 

5.19 Network Rail argued that benchmarks should automatically adjust for the volume of 
train services operated on the basis of delay per train mile.  It said that adjusting 
benchmarks on the basis of average delay minutes per train would be open to gaming. 
For example, a freight operator could register a London to Aberdeen service as three 
separate services  (e.g. London to Crewe, Crewe to Glasgow, and Glasgow to 
Aberdeen) and therefore claim three times the benchmark level of delay for one 
service. Network Rail did not support the ratcheting of benchmarks in line with 
expected future performance.  However, Network Rail was happy for pre-Hatfield 
benchmarks in some of the current agreements to continue, provided that it was 
funded for any additional liability. 
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5.20 EWS favoured the retention of the current benchmarks using pre-Hatfield levels of 
performance to determine the benchmarks with the level of the (absolute) benchmarks 
reviewed annually.  It argued that average (third party) delay per train is driven by a 
number of factors including the number of freight trains operated, but also the number 
of third party trains on the network as well as when, where and the journey length of 
each service.  Given that some of these factors are beyond the control of the operator, 
EWS argued that automatically adjusting benchmarks for volume would create 
perversities.   

5.21 Freightliner favoured benchmarks that automatically adjust for volume.  DRS felt that 
the current benchmarking process had penalised DRS for previous good performance 
and set low expectations for Network Rail’s performance.  The SRA argued for 
benchmarks that automatically adjust for volume and expected changes in 
performance, subject to the complexity of any administrative or system changes that 
may be required to implement such an arrangement. 

The Regulator’s draft conclusions 

5.22 The responses to the July consultation document indicate a wide consensus in favour 
of the existing performance regime and the Regulator therefore proposes to make 
minimal changes. 

5.23 The Schedule 8 included in the draft freight model contract is consistent with the 
criteria set out in paragraph 5.4.  These criteria will also be used to evaluate any 
bespoke changes to the freight performance regime, where proposed. 

5.24 The Regulator proposes to retain the existing third party delay regime because, to 
quote EWS, it is ‘easy to monitor, widely understood in the industry and does not 
divert an inordinate amount of management time and effort’.  A third party regime 
should also incentivise freight operators to minimise delays on busy parts of the 
network - for example, by encouraging an operator to use its most reliable rolling 
stock on the West Coast Main Line – and to recover from the consequences of its own 
delays as quickly as possible.  As noted in the July consultation document, whilst 
Network Rail is not similarly incentivised to respond quickly to a freight operator-
caused delay, in practice it is unlikely that Network Rail will differentiate its response 
to incidents on this basis, given customer pressure and the requirements of Part H of 
the network code to recover services as quickly as possible.  The draft Schedule 7 also 
retains the existing requirement on both parties to take reasonable steps to avoid and 
mitigate the effects of incidents, with a failure to take such steps being regarded as an 
incident in its own right. 
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5.25 While Network Rail argued for an own delay regime, its primary concern was to 
ensure that any regime: 

(a) funded its liability through the star model for freight operator-caused delay; 
and 

(b) provided freight operators with an incentive to improve performance. 

5.26 Retention of a third party delay regime clearly meets these requirements. 

5.27 The Regulator has decided not to differentiate the design of the performance regime  
between  market  segments.  Consultees, quite rightly, argued that it is the end-
customers’ needs which should shape the design of a regime and not the commodity 
being carried.   

5.28 Liability caps in freight operators’ performance regimes are clearly highly valued by 
the freight operators and would appear to be necessary to limit the financial exposure 
of freight operators to a single incident.  For such a facility, freight operators should 
pay an access charge supplement for the expected cost of the incident cap.  This is 
because a cap would limit the freight operator’s liability, but Network Rail would still 
be liable to other train operators delayed by that incident.  Network Rail would not be 
funded for this exposure unless an operator with an incident cap had paid an access 
charge supplement.  The Regulator therefore expects operators and Network Rail to 
estimate the expected cost of such a cap and to make provision for an access charge 
supplement to cover this cost.  Period and annual caps would be considered by the 
Regulator if the operator is able to demonstrate that these are necessary to ensure 
financial viability, but he would have to be satisfied that the cap would not be 
breached on a regular basis and would be fully funded by the operator. 

5.29 Schedule 8 of the draft model contract provides for the benchmarks of total minutes 
delay in the performance regime to be reviewed if actual performance is outside a 
specified range.   As noted in the July consultation document, the Regulator believes 
that it would be desirable for such benchmarks to adjust automatically for changes in 
the volume of an operator’s services, especially given the increasingly dynamic nature 
of the rail freight market and the emergence of a number of smaller freight operators.  
He does not propose to require all operators to have such a mechanism, but he would 
encourage its adoption, especially by smaller operators.     

5.30 The Regulator does not expect to re-set Network Rail’s benchmarks in the freight 
operators’ current track access agreements to take account of the significant 
deterioration in Network Rail’s performance since the Hatfield derailment. To do so 
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would introduce regulatory uncertainty and potentially result in a deterioration in the 
freight operators’ finances.   

Restriction of use regimes 

The July consultation document 

5.31 As stated in the July consultation document, the Regulator believes that it would be 
appropriate for freight operators’ track access agreements to include a restriction of 
use regime if the relevant operator wishes.  The Regulator also reiterated the three 
criteria that any restriction of use regime should meet.  He would expect to approve 
regimes which: 

(a) are based on explicit calculations of appropriate levels of compensation to the 
freight operator; 

(b) allow Network Rail to recover the expected cost through an access charge 
supplement on the basis of assumptions approved by the Regulator; and 

(c) allow a freight operator to receive compensation for any restriction of use for 
which it receives less than two months’ notice. 

Respondents’ views 

5.32 In response to the Regulator’s consultation question, none of the freight operators 
were prepared to fund the access charge supplement for a freight restriction of use 
regime.  Network Rail and EWS suggested that the access charge supplement should 
be funded by the SRA because the freight operators cannot afford it.  The SRA argued 
that the accommodation of operators’ requirements is of greater importance than the 
provision of compensation but that a model restriction of use regime should be 
available if operators wanted to pay for one.  There was, however, no willingness on 
the part of the SRA to fund an access charge supplement for such regimes. 

5.33 All of the consultees who responded on this particular issue agreed that a formulaic 
restriction of use regime, similar to that for franchised passenger operators, is 
inappropriate.  There was, however, widespread support for an average cost regime 
based upon the current service variation clauses in Schedule 8 to the freight operators’ 
track access agreements. 

5.34 Network Rail supported the retention of some form of liquidated damages regime 
which is easy to administer and can assist in the calculation of ‘industry optimum’ 
solutions when a number of options for restrictions of use are being evaluated.  Given 
the importance of the freight operators’ requirements being met, Network Rail said 
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that it should also be incentivised to provide suitable alternative paths to those 
operators affected by restriction of use.  

Regulator’s draft conclusions 

5.35 In the light of freight operators’ strongly expressed views that they would not be 
prepared to fund a restriction of use regime, the draft freight model contract does not 
include one.  The Regulator believes that it is acceptable not to require freight 
operators to have a restriction of use regime because: 

(a) there should already be a sufficient incentive effect on Network Rail to plan 
engineering possessions early and efficiently through the restriction of use 
regime that passenger train operators must have; and 

(b) unlike franchised passenger train operators, which can take account when 
bidding for a franchise of the requirement to have a restriction of use regime, 
freight operators  are more commercially exposed.  Whilst the access charge 
supplement to fund a restriction of use regime should, within one year, equal 
the amount of compensation paid to an operator, the decision whether or not to 
have a restriction of use regime should be a commercial one for each operator.   

5.36 Schedule 4 of the draft freight model contract is therefore based on the restriction of 
use-related provisions in existing freight track access agreements.  It covers: 

(a) service variations (funding an operator’s additional costs where Network Rail 
has to alter a train slot) – where the operator would need to pay a suitable 
access charge supplement, as Network Rail is not funded to meet such costs; 

(b) prolonged disruption sums and possession sums (compensation for prolonged 
disruption and for changes to train slots where a restriction of use is notified 
less than 12 weeks in advance) – where an access charge supplement is not 
required because Network Rail is funded to plan restrictions of use early and 
efficiently; and 

(c) diverted services and foreseen variations to planned services – where the draft 
model contract aims to set out the processes rather more clearly than in 
existing agreements (see Annex 2 for the process for diverted services). 

5.37 Some existing track access agreements also contain a provision covering denial of 
access by Network Rail, whereby compensation is payable where Network Rail 
rejects a spot bid in a way that is not consistent with the network code, or fails to 
timetable a bid made in respect of level 2 rights.   The draft model contract does not 
include this provision because the scenarios which it envisages would be breaches of 
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contract and the liability regime in the draft model contract makes it clear that 
Network Rail would be liable to the freight operator for all relevant losses in such 
circumstances.  Given this clarity, the Regulator believes that the existing denial of 
access provision is unnecessary and, to the extent that it expressly contemplates what 
would potentially be serious breaches of contract, undesirable.    
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6. Other issues 

Introduction 

6.1 This chapter deals with miscellaneous issues raised in Chapter 5 of the July 
consultation document21: 

(a) consultation rights; 

(b) incremental improvements and costs; 

(c) disputed invoices; 

(d) protected rights;  

(e) the freight operators’ unilateral right to terminate; and 

(f) liability caps; 

6.2 It also covers various additional topics raised in response to the consultation: 

(a) Network Rail’s indemnity under clause 10.2 of the passenger model contract; 

(b) performance orders;  

(c) access to the High Court and exclusive remedy provisions; and 

(d) fitness for purpose review built into the model contract. 

 

Consultation rights 

The July consultation document 

6.3 The July consultation referred to EWS’s concerns that it needed stronger rights to be 
consulted by Network Rail on prospective access contracts and planned enhancements 
to the network.  It outlined the consultation process adopted by Network Rail and the 
Regulator in relation to the approving and directing of access agreements, noting that 
concerns raised by consultees are fully considered before decisions are taken.  In 
relation to enhancements to the network, the July consultation document noted that 
consultation processes might better be addressed through Part K (information) and 
Part L (local output commitments) of the network code, rather than in the model 
contract. 

                                                 
21  Bidding information for freight operators was discussed in Chapter 5 of the July consultation 

document, but is referred to in paragraphs 2.50 and 2.51 of this document. 
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Respondents’ views 

6.4 Freightliner expressed concern that by the time it is consulted about new access rights, 
which was often only a matter of weeks before the new timetable period, the rights are 
a fait accompli and the passenger operator has already advertised the new service to 
the public.  It sought clarity on how Parts K and L of the network code would assist 
freight operators in understanding passenger operators’ plans for new services.  EWS 
said that inadequate information during a consultation process on a proposed new set 
of rights had caused difficulties in enabling it to identify clashes of rights.  Also, 
insufficient time had been allowed for comment before the proposed introduction of 
the services.  It wanted to discuss with the Regulator whether the proposed Part K 
would provide sufficient protection.   

6.5 The Rail Freight Group said that the Regulator’s proposals did not go far enough.  
Network Rail needed to consult on all proposed access rights sought by passenger 
operators until a mechanism to protect freight capacity had been established.  It said 
that in such cases Network Rail should consult widely, including with potential users 
of the network.  

Regulator’s draft conclusions 

6.6 The Regulator notes the concerns expressed by both Freightliner and EWS in relation 
to consultation on proposed access rights for passenger operators and having 
sufficient time to consider the impact of those proposed rights.   He notes that 
Network Rail’s consultation before making an application under sections 18 or 22 of 
the Railways Act 1993 is informal.  However, he encourages it as good practice and 
emphasises to Network Rail that, for it to be effective, it needs to be done in a timely 
way with its freight operator customers, otherwise they cannot reach an informed 
view.  It is the Regulator’s consultation after receipt of an application, though, that is 
the key one and he has stressed the need for applications to be made in good time so 
that other operators can comment on the rights sought.22  If applications are late, the 
Regulator will try to consider them to the timescales requested by the applicant(s), but 
he will not do so if this would result in inadequate time for other interested parties to 
consider the application and raise any concerns.   The improved expression of rights 
in the passenger model contract and the proposed freight model contract should help 

                                                 
22  See the draft freight criteria and procedures document published alongside this document and 

paragraphs 3.35 to 3.42 of Criteria and Procedures for the Approval of Passenger Track Access 
Contracts: Third Edition, Office of the Rail Regulator, London, June 2003. 
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consultees understand the implications of what is being sought when they are 
considering applications from other operators. 

Incremental improvements and costs 

6.7 The July consultation document said that the conclusions of the freight charging 
review set out principles on which the Regulator would assess charging arrangements 
for freight operators and that the Regulator does not intend to reopen the conclusions. 
Following the publication of the freight charging review final conclusions, a charging 
provision relating to incremental costs was included in new or amended access 
agreements. The provision allows Network Rail to recover reasonable costs from  a 
freight operator that it incurs when it increases the level of capability of the network 
above those set out in the freight operating constraints, when it is accommodating a 
spot bid or an additional or varied service.  If Network Rail and the freight operator 
do not agree the costs then the matter can be referred to an arbitrator whose decision 
can then be appealed to the Regulator.  Views were sought on how this provision had 
worked in practice and any problems that had arisen or that looked likely to occur. 

Respondents’ views 

6.8 In general, respondents were satisfied with the principle of the incremental costs 
mechanism although some respondents believed that there were areas where it could 
be improved and also questioned whether this was an appropriate mechanism in the 
long term.  Network Rail and Freightliner noted that in some cases operators were 
gaining from an improvement paid for by another operator and elsewhere the position 
was reversed, but, in the absence of any clear rules in a multi-operator environment, 
disagreements between operators about funding may arise.  However, Network Rail 
considered the current arrangement should not be changed, as the sums of money 
involved in incremental costs were very small. 

6.9 Freightliner said that it was illogical that freight operator’s fixed costs were funded by 
the SRA but that incremental costs to pay for improvements were not, when it was 
such improvements that would expand rail freight.  It was also concerned that freight 
operators would be discouraged from investing in any incremental improvements 
because of the possibility of competitors benefiting from the improvement without 
paying towards it. This could stifle investment as all freight operators waited for 
another operator to pay for an improvement. The Rail Freight Group, EWS and 
Freightliner suggested that there should be a mechanism by which the freight operator 
that pays the incremental costs for an improvement should be able to recoup some of 
its costs.  Freightliner proposed that any freight operator that benefits from any 
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incremental investment should pay a reasonable cost per train over a five year period 
to the freight operator that made the original incremental investment.   

6.10 The Rail Freight Group said that incremental costs should be considered as part of the 
Regulator’s periodic review of access charges, as the costs are likely to be small and 
increased costs for incremental improvements are likely to be offset by reduced costs 
elsewhere.  Advenza said that the easiest way to administer the costs was for the SRA 
to fund incremental improvements which would provide benefits for all operators and 
to recover costs through access charges.  

6.11 EWS said that the there should be a time limit of six months within which Network 
Rail must send the operator its invoice for any incremental costs, as currently some 
invoices are sent some time after the point when the original train has run and it is 
very difficult for the operator to verify or challenge the invoice. 

The Regulator’s draft conclusions 

6.12 The Regulator proposes that the existing incremental cost provisions (currently in 
Schedule 7 of agreements other than that of Freightliner Intermodal) should continue 
and be included within the freight model contract. They allow Network Rail to 
recover its costs as a result of increasing the capability of the network, as described in 
the freight operating constraints, in response to a bid or an additional or varied 
service.   

6.13 In relation to whether such costs should be funded by the SRA, the Regulator notes 
that at the last freight charging review in 2001, the SRA agreed to pay the fixed and 
common costs to be recovered from freight operators in relation to the existing 
network at that time. It was concluded that freight operators should pay the fixed costs 
in relation to any subsequent increases in the capability of the network. The Regulator 
said in the July Consultation document that he does not intend to reopen the freight 
charging review principles. He therefore does not propose to alter this fundamental 
principle of the incremental cost provisions.   

6.14  In recognition of the other points raised by consultees, the Regulator proposes some 
modification of the drafting on incremental costs.  The mechanism was intended to 
enable additional operating costs or small investment schemes to be agreed quickly 
between an operator and Network Rail where the operator wanted to run additional 
services.  An example is the extra costs of opening a signal box for a longer period 
than was described in the freight operating constraints at 1 April 2001.  Regulatory 
approval of the individual costs was not required for this reason.  It was never the 
intention that funding by operators of more sizeable and permanent physical 
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enhancements should be undertaken through these provisions because they involve 
more complex assessment of risk allocation between the parties.  Such projects should 
be taken forward separately and paid for through an additional charge based on the 
principles of the Regulator’s enhancement framework23. However, the current 
drafting is ambiguous on the scope of change that should be dealt with by the 
incremental costs provisions.  It refers to ‘modifications’ of the freight operating 
constraints, which could be interpreted as any enhancement from a small change to 
signal box opening hours to a major enhancement project such as changing a fifty 
mile single track section to double track. 

6.15 It is difficult precisely to define the boundary between small additional costs that 
should be included within the incremental cost provisions and larger enhancement 
projects that should not.  However, the Regulator proposes a ceiling of £250,000 for 
any single modification of the freight operating constraints under the incremental cost 
provisions.  This figure would cover both very small-scale modifications, such as 
extended signal box opening hours, and smaller projects requiring investment to 
improve the physical capability of the network. 

6.16 The Regulator accepts that there are difficulties at present, as indicated by Freightliner 
in its response, in relation to balancing costs between the original funder and any 
subsequent beneficiaries of these enhancements.  The Regulator’s aim is to ensure 
that worthwhile modifications are not thwarted because no operator wants to pay for 
them when other operators would be able to ‘free ride’ by benefiting from the 
modification without contributing to its cost.  The draft model contract therefore 
ensures that: 

(a) Network Rail cannot recover its costs twice (e.g. from two operators each 
making bids that require modifications from the 1 April 2001 baseline level); 
and 

(b) a train operator that benefits from the modification after the original 
incremental cost has been incurred, pays an appropriate share of the cost, 
subject to a lower threshold of £20,000, below which the administrative costs 
of working out contributions, collecting them and then rebating the amounts to 
the original funder are likely to be excessive in comparison with the ‘free 
rider’ problem that this provision is intended to address. 

                                                 
23  As set out in Chapter 18 of Volume 1 of The Periodic Review of Railtrack’s Access Charges: 

Final Conclusions, Office of the Rail Regulator, London, October 2000. 
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6.17 The dispute resolution provisions have also been revised.  The main change is that 
there would no longer be scope for an appeal to the Regulator.  There is no such scope 
for an appeal to the Regulator for disputes generally under the draft model contract 
and the amounts involved in any modification will be relatively small.  Given that the 
proposed cap on the total cost of any modification under the incremental costs 
provision is £250,000, the costs involved in any dispute are likely to be very small.  
The decision of the expert would therefore be binding on the parties. 

6.18 EWS in its response suggested that there should be a time limit on the issuance of 
invoices for incremental costs.  The Regulator recognizes the importance of the 
operator being able thoroughly to verify the cost for a particular modification to the 
freight operating constraints.  This is necessary for the arbitration provisions to work 
effectively when required.  However, the Regulator is concerned at including a 
deadline for the serving of an invoice, beyond which no payment is made.  The 
current contracts, except that for Freightliner, contain provisions for incremental cost 
invoices to be issued 'as soon as practicable or as otherwise agreed following the 
expiry of each charging period...'.  The Regulator continues to believe that these 
provisions are appropriate and that their meaning should be recognised by Network 
Rail. 

Disputed invoices 

The July consultation document 

6.19 The July consultation document asked whether freight operators should have the 
ability to withhold payment of a disputed invoice.  The model passenger track access 
contract states that sums payable or due under the agreement should be paid without 
any deduction, withholding or set-off except as may be required by law or permitted 
under the specific provision of the contract including the network code.  It was 
arguable that freight operators should be able to withhold payment because they 
claimed that they received a significant number of incorrect invoices from Network 
Rail, arising from the greater variability in freight services run. Network Rail arguably 
had little incentive to get invoices right if operators did not have the option of 
withholding the disputed amount.  As the amounts contained in disputed invoices are 
relatively small it relation in Network Rail’s size, freight operators had argued that  
withholding any disputed amounts would not materially affect Network Rail’s 
finances. 
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Respondents’ views 

6.20 Most respondents, including the SRA and the Rail Freight Group believed freight 
operators should have the ability to withhold disputed sums.   

6.21 EWS noted that it currently has the ability to withhold payment and it believed that 
the provision was working well in reducing the number of incorrect invoices that it 
receives.  EWS and Network Rail meet each financial period to discuss and resolve 
any disputed invoices and this cooperative approach may be destroyed if EWS is 
unable to challenge billing errors.  EWS was also concerned that the current proactive 
approach would be jeopardized if the incentive on Network Rail to reduce errors was 
removed.  Given the number of services EWS operates and the number of items of 
data needed to generate its invoices, the scope for errors is high (e.g. trains allocated 
to the wrong operator, especially where traffic has recently transferred between 
freight operators, or trains allocated to the wrong service group).  EWS also stated 
that the disputed amount is usually small and it is not necessarily worthwhile it taking 
alternative action against Network Rail, such as dispute resolution.    

6.22 Advenza noted that it was normal business practice for the purchaser to challenge an 
incorrect invoice sent by the supplier and demand that a correct invoice to be sent.  It 
was right that the supplier had to suffer the cost of investigating and correcting the 
error as well as the impact on its cash flow.  Advenza  proposed that there should be a 
time limit by when Network Rail must investigate and offer a correct invoice. 

6.23 Network Rail said that freight operators should pay disputed invoices because the 
errors are often due to incorrect information being given to Network Rail by the 
operator.  It said that it has a system in place with one freight operator whereby 
disputed invoices are paid initially and corrected later.  It claimed that freight 
operators did not always check their invoices by the due payment date and said that it 
was not easy to define a ‘manifest error’ and that passenger and freight operators 
should be treated in the same way. 

The Regulator’s draft conclusions  

6.24 The Regulator’s draft conclusions on this matter in respect of the model passenger 
track access contract are set out at paragraphs 6.26 to 6.27 of his final policy 
conclusions document24, namely that there should be no withholding of invoiced 
sums.  The Regulator considers that the position of freight operators is different to 

                                                 
24  Model clauses for passenger track access contracts – final policy conclusions, Office of the Rail 

Regulator, London, December 2002. 
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that of passenger train operators.  By and large, the level of traffic run by passenger 
operators varies by a relatively small margin period-by-period relative to the overall 
amount payable.  But for freight operators: 

(a) the pattern of services operated – and therefore the amounts invoiced - may 
vary considerably period-by-period; 

(b) the fact that the operators pay essentially the marginal cost of their services 
means the sums are subject to relatively greater proportionate variation; and 

(c) it is unlikely that the scale of withholding – if limited to purely disputed 
elements of an invoice, rather than the invoice in full – would have a material 
impact on Network Rail’s ability to finance its activities. 

6.25 The Regulator’s draft conclusion is therefore that a freight operator should be able to 
withhold disputed sums where it considers that there is a manifest error in Network 
Rail’s invoice.  The draft freight model contract also provides for a standard period of 
28 days within which an invoice should be paid, unless there is specific provision for 
a longer or shorter period. 

Protected rights 

6.26 The July consultation document noted that EWS’s response to the consultation on the 
model passenger track access contract had suggested that the Regulator should look at 
protected rights again as part of developing a model freight track access contract. 
Protected rights are referred to in Condition C8 of the network code, which states that 
a modification proposed by the Regulator under that Condition shall not have effect  if 
it would prevent to a material extent the train operator exercising or receiving the 
benefit of a protected right.  In the conclusions on the model passenger track access 
contract, the Regulator said that he would expect very clear justification for approving 
such rights and would want to ensure that they were drawn as narrowly as possible 
and that they did not unduly constrain the Regulator’s power to modify the network 
code.  The Regulator also expected that the policy would be equally applicable to 
freight operators. 

Respondents’ views 

6.27 Network Rail supported the Regulator’s position on protected rights.  

6.28 EWS referred to its request for the Regulator to direct an agreement under section 17 
of the Act, which was in fact directed in May 2002, which it said was ‘driven solely 
by the wish to protect itself against the loss of the Regulator’s independence’.  It 
suggested that ‘the SRA’s proposal that it may direct Network Rail’s outputs without 
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reference to the Regulator’ had further increased its concerns and considered 
protected rights as a potential protection in this respect.  

The Regulator’s draft conclusions 

6.29 The Regulator’s draft conclusion is that the model freight track access contract should 
not contain a protected rights provision.  The Regulator recognizes that there may be 
certain rights which are so vital to an operator’s business, or to meeting an operator’s 
obligations under a commercial contract with its customers, that the operator will 
wish to secure them as protected rights.  In that case, an operator may decide to 
include such a provision in its application, but the Regulator would then expect to see 
a very clear justification for approving such rights, and would want to ensure that they 
were drawn as narrowly as possible so that they did not unduly constrain the 
Regulator’s power to modify the network code.  If the Regulator agreed to the 
inclusion of protected rights in an access agreement he would expect this to be a 
bespoke provision.  This decision is consistent with the Regulator’s approach in 
respect of the model passenger track access contract. 

6.30 On EWS’s concern at the SRA’s ability to influence Network Rail, the Regulator has 
set out, in his draft conclusions on his interim review of access charges25, the 
protections that operators enjoy in respect of network capability under the network 
code and the proper context in which the SRA’s wishes (as expressed in its network 
output statement) would feed into Network Rail’s plans via passenger and freight train 
operators’ requirements.  Protected rights are not very relevant to this, as the 
protection they enjoy is only in respect of modifications to the network code proposed 
by the Regulator under Condition C8.  

Unilateral right to terminate 

The July consultation document 

6.31 The July consultation document proposed that freight operators should have the right 
unilaterally to terminate their track access agreements by giving one year’s notice to 
Network Rail because, unlike passenger operators running under long term franchises, 
freight operators work in a more volatile commercial environment.       

Respondents’ views 

6.32 The Rail Freight Group and EWS supported the Regulator’s view.  Network Rail 
noted the Regulator’s proposal and said the effect would be that it would have to 

                                                 
25  Interim review of track access charges: draft conclusions, Office of the Rail Regulator, London 

October 2003, paragraphs 9.46 to 9.63 
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stand ready to negotiate a new track access contract at any point during the term of the 
existing contract. 

The Regulator’s draft conclusions  

6.33 The Regulator’s draft conclusion is that freight operators should continue to have the 
right to terminate their track access agreements at any time during the life of the 
contract because this reflects the commercial nature of the rail freight business (and 
because, as they pay only the marginal cost of using the network, Network Rail 
should not suffer unduly if an operator does terminate its contract with only one 
year’s notice).  

Liability caps 

The July consultation document 

6.34 The July consultation document noted the benefits of placing an annual cap on the 
liability of each party to a track access agreement, as already provided for in the 
passenger track access model contract.  A liability cap would: 

(a) ensure that the total financial exposure of each party to the other is known; and 

(b) provide a degree of certainty for managers and investors (at least as far as the 
parties’ own potential liabilities are concerned).   

6.35 The Regulator proposed to set annual caps for the freight model contract using the 
standard practice of basing them in some way on the value of the contract, whilst also 
striking a reasonable balance between: 

(a) providing adequate incentives to perform the contract; 

(b) enabling losses associated with breach of contract to be recovered in full from 
the party in breach in most cases; and  

(c) providing a degree of certainty for managers and providers of finance. 

6.36 For passenger track access contracts, the Regulator had concluded that an annual cap 
set at the higher of £10m or three times variable charges26 would fulfil these 
requirements, although he would be willing to consider bespoke alternatives.  The 
Regulator felt that the general approach taken to caps for passenger operators was also 
applicable to freight operators. But he acknowledged that that there are also 
differences between the two. Freight operators’ track access charges comprise only 

                                                 
26  In this case, variable charges comprise usage plus capacity charges but excluding EC4T 

(electricity for traction) to ensure consistency between diesel and electric traction. 
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variable usage charges.27 More importantly, the value of their variable access charges 
as a proportion of turnover is generally significantly higher than for passenger 
operators.  So setting a cap at three times a freight operator’s variable charge would in 
most cases offer a lesser degree of protection to the operator (and to Network Rail) 
than applying the same formula to a passenger operator.   

6.37 The Regulator therefore suggested annual caps set at one times a freight operator’s 
variable charges.  This would represent, on average, 12 per cent of a freight operator’s 
turnover, compared with an average of 16 per cent of turnover for a passenger 
operator’s cap based on three times variable charge.  As for passenger operators, the 
Regulator did not rule out approving bespoke caps (e.g. asymmetric caps or lower 
caps for both parties) where there were good arguments for them.   

Respondents’ views 

6.38 The SRA had no objections to the Regulator’s proposal. 

6.39 Network Rail was content with the proposed cap of one times the operator’s variable 
charge, but subject to a £10 million minimum.  It said that symmetrical caps were 
essential, as was proposed for passenger train operators. 

6.40 The Rail Freight Group, EWS and Freightliner all argued for asymmetrical caps, as 
‘the impact that Network Rail could have on [a freight operator] is out of all 
proportion to the impact [the freight operator] could have on Network Rail’ (EWS).   
Freightliner noted that it had lost half its business to Scotland following the Hatfield 
accident and that this business had not returned to rail and would not do so.  The Rail 
Freight Group did not want to see a significant increase in caps, as it considered that 
this could make insurance for freight operators unaffordable or even unavailable. 

6.41 Both Freightliner and EWS also raised a matter not explicitly mentioned in the July 
consultation document: the disapplication of the restrictions on claims in the Claims 
Handling and Allocation Agreement (CAHA).  The passenger model contract 
provides for the restrictions on claims in clauses 16 and 17 of CAHA to be disapplied 
‘if and to the extent that the giving of any right or remedy under this contract would 
be prevented or otherwise restricted’.  Clause 16 of CAHA applies a lower and upper 
limit (£10,000 and £5 million respectively) on all claims between CAHA parties in 
respect of any incident giving rise to property damage. Clause 17 excludes from such 
claims ‘consequential loss’, including loss of fare revenue, subsidy, access charges 
and incentive payments.  So where a party to the passenger model contract had 

                                                 
27  Although one operator, Freightliner Limited, has yet to adopt a fully variable charging structure as 

required by the freight charging review. 
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breached it, or had breached its safety obligations, or caused damage through 
negligence, the other party would be able to claim for property damage either for 
amounts below £10,000 or, more significantly, for much larger amounts this would 
otherwise be possible with a cap of £5 million for all property damage in respect of 
that incident.  The scope of a claim would also be wider, as the passenger model 
contract provides for an indemnity for all ‘relevant losses’, including both direct 
losses and losses that were or should have been reasonably foreseeable when the 
contract was entered into as a probable result of the breach.      

6.42 Freightliner drew attention to its response to the consultation on the draft passenger 
model contract, which argued for the retention of the existing CAHA incident-based 
cap, rather than an annual cap based on three times the operator’s variable charge (as 
proposed for passenger operators).  Freightliner said that it could not ‘overstate the 
difficulty to our business if the liability caps were raised and/or ceased to be on a per 
incident basis’.  It argued that the costs potentially attached to any foreseeable 
incident were asymmetrical – ‘reinstatement of infrastructure is potentially very 
nearly unlimited in some scenarios, whilst a train operator will never have more than 
his train and its contents at the site of an incident’.   It added that ‘in the current state 
of the insurance market, less restricted liability is likely to be a serious threat to the 
future of our business’. 

6.43 EWS made the same point and cited past examples of incidents where a freight train 
caused extensive damage to the network or stations.  These included the Summit 
Tunnel incident in the mid-1980s where a freight train conveying petroleum tank cars 
derailed and caught fire, causing ‘many millions of pounds’ of damage to the tunnel 
and the closure of the route for many months.  Other incidents included a derailment 
at Maidstone East, causing the station to have to be rebuilt, and damage to a river 
bridge near Carlisle.   In contrast, it suggested that the average value of a freight train 
was around £2 – 3 million and it would take a significant incident caused by Network 
Rail to cause even this amount of loss.  It concluded that disapplying the CAHA 
incident cap would adversely affect the balance of risk between freight operators and 
Network Rail, increase freight operators’ insurance costs significantly (and these costs 
could not be passed on to the SRA) and would thereby make rail freight less 
competitive.   

Regulator’s draft conclusions 

6.44 The Regulator appreciates the concern that EWS and Freightliner in particular have 
raised about the possible disapplication of the CAHA incident cap and the 
introduction of symmetrical annual caps set at the level of the operator’s variable 
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charge.  However, the Regulator is minded to adopt these proposals, for the following 
reasons: 

(a) they would be consistent with a central tenet of the liability regime in the 
passenger model contract that a party should carry the risk of things that it is 
best placed to manage (e.g. the risk of an accident caused by the freight 
operator because this can be influenced by driver training, vehicle 
maintenance, etc.); 

(b) not applying these principles would be unfair to Network Rail, as both EWS 
and Freightliner argue that the CAHA cap is more beneficial to them than to it.  
Retaining the cap would therefore perpetuate an effective hidden subsidy from 
Network Rail to the freight operators; and 

(c) given the restrictions on Network Rail’s ability to claim under the model 
contract, the main potential liability for freight operators that would come 
under an annual liability cap would be for property damage,28 where the sorts 
of incident where a freight operator could be liable for very high property 
damage claims are rare and should be insurable.  

6.45 The Regulator recognises that there is scope for argument about what the right level 
of an annual cap should be.29 However, it is desirable to have a default position 
against which the Regulator could consider any proposals for bespoke arrangements.  
The Regulator still considers that an annual cap set at the level of the freight 
operator’s annual variable charge would be the right default level, for the reasons 
given in paragraphs 5.7 to 5.11 of the July consultation document.  However, the 
smaller freight operators have very low turnovers and pay very low access charges, 
even compared with the smallest franchised passenger operators.  Therefore, an 
annual cap set at this level would be less than the existing CAHA cap for an 
individual incident of property damage.  This would not make sense, so the Regulator 
proposes that there should be a minimum annual liability cap of £5m.  However, 
given the strong views expressed by respondents on the question of caps generally, 
the Regulator’s staff  will discuss the subject with individual train operators, before he 
reaches a final decision on the appropriate default levels.  As with passenger 
operators, the Regulator would also consider specific arguments for bespoke 

                                                 
28  See Model clauses: the template passenger track access contract: Regulator’s final conclusions, 

Office of the Rail Regulator, London, June 2003, paragraphs 2.40 to 2.51, especially paragraph 
2.45. 

29  See Model clauses: the template passenger track access contract – Regulator’s final conclusions, 
Office of the Rail Regulator, London, June 2003, especially paragraphs 2.35 to 2.51. 
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arrangements, once he has established what he would regard as the default level that 
he would generally expect to approve or direct.   

Network Rail indemnity under clause 10.2 of the passenger model contract 

Respondents’ comment 

6.46 In addition to the three indemnities given by Network Rail contained in clause 10.2 of 
the passenger model contract, EWS argued that Network Rail should also be required 
to give an indemnity that is equivalent to clause 9.2(b) of EWS’s existing track access 
agreement.  This requires Network Rail to indemnify EWS for all relevant losses 
suffered as a result of any environmental damage (as defined in the network code) to 
Network Rail’s network.   EWS wanted this provision to apply for the period prior to 
the freight model contract being retrofitted into its track access agreement. 

The Regulator’s draft conclusion 

6.47 The Regulator’s intention is that clause 9.2(b) of EWS’s existing agreement will 
apply up to the date when it is replaced by model clause 10.  It is not the intention that 
model clauses should have retrospective effect.  However, model clause 10.2(b) of the 
passenger model contract, in fact, goes rather further than EWS’s clause 9.2(b) in that  
it covers environmental damage arising directly from the acts or omissions of 
Network Rail, not just environmental damage to Network Rail’s network.  It would 
therefore apply, for example, to environmental damage that might be caused to a 
freight operator’s train or the freight being hauled on it.  The Regulator therefore 
believes his proposal meets EWS’s concern.   

Performance orders 

Respondent’s comment 

6.48 EWS agreed with the Regulator’s policy objective of a remedies toolkit in the freight 
model contract that provided for clear, swift and proportionate remedies.  It sought 
confirmation that clause 8.1 of the passenger model access contract enables a party to 
obtain a performance order in relation to any breach of the contract, not just a failure 
or anticipated failure to achieve a local output commitment.  It also suggested that 
clause 8.1 should be clarified to ensure that, in relation to incidents that give rise to 
payments to a freight operator under Schedule 8 (performance), a freight operator 
should also be able to obtain a performance order. 
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The Regulator’s draft conclusion 

6.49 EWS is correct that a performance order can be sought by a party in relation to any 
breach of the passenger model contract, and by a train operator in anticipation of the 
breach of a local output commitment.  The intention is to replicate this in the freight 
model contract.  However, the Regulator does not intend to allow a train operator to 
seek a performance order where Network Rail is paying compensation under 
Schedule 8, but is not in breach of contract (or likely to be in breach of a local output 
commitment).  Schedule 8 compensation should, on average, compensate the operator 
for the effects of a delay, so there is not a strong prima facie case for making the 
change suggested by EWS.  Moreover, allowing a train operator to seek a 
performance order where Network Rail was not in breach, without Network Rail 
having a reciprocal power, would introduce an imbalance into the model contract 
without an obvious justification.30   

Access to the High Court and exclusive remedy provisions 

6.50 EWS wanted to retain the current provision in its track access agreement allowing 
either party to elect to go to the High Court without the agreement of the other party 
or the consent of the Regulator.  In contrast, the passenger model contract provides for 
a dispute to be referred to the High Court only if the parties agree or, if the parties 
cannot agree, if the Regulator decides that the High Court should deal with the 
dispute.   

6.51 EWS’s concern was that nothing in the freight model contract should result in the 
High Court refusing to exercise its discretion to grant EWS immediate injunctive 
relief should this be required.  It believed that the High Court might refuse to act 
because clause 18.3.2(b) of the passenger model contract states that ‘the remedies 
provided for in this contract shall be the sole remedies available to the parties in 
respect of any matters for which such remedies are available’.  It suggested amending 
clause 18.3.2(b) to make it explicit that the parties could seek interim relief from the 
High Court.   

6.52 EWS also proposed that clause 12 of the passenger model contract, which states that 
the contract shall be governed and construed in accordance with the laws of England 
and Wales, should also be amended ‘to ensure that the High Court of England and 

                                                 
30  The justification for a train operator being able to seek a performance order in anticipation of a 

breach of a local output commitment is that local output commitments are intended to be achieved 
over a year or more, so it is practicable and sensible to allow for a train operator to seek a 
performance order where a breach looks likely and when there is still time for Network Rail to act 
on the performance order.   
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Wales has exclusive jurisdiction to hear any dispute or claim which may arise out of 
or in connection with a track access agreement’. 

Regulator’s draft conclusions 

6.53 The Regulator believes that EWS's suggestions are unnecessary.   The passenger 
model contract is an arbitration agreement for the purposes of the Arbitration Act 
1996.  However, the parties can apply under the Arbitration Act 1996 to the High 
Court for injunctive relief in aid of an arbitration before the arbitrator has been 
appointed or, indeed, before the forum for hearing the dispute has been finalised.     
The court's powers under section 44(2) of the Act are to be exercised where the 
arbitrator is unable to exercise them properly - for example, when an arbitrator cannot 
exercise such powers because the 'arbitral tribunal' is not yet constituted.  These 
arrangements fall squarely within the dispute resolution procedures under the 
passenger model contract and the same procedures are proposed for the freight model 
contract.  There is therefore no need to amend clause 18.3.2(b) to allow a party to 
pursue other remedies. 

6.54 Amending clause 12 of the model contract would be completely contrary to the 
purpose of clause 13.  To give the English courts exclusive jurisdiction may render 
clause 13 effectively null and void because the model contract would no longer be an 
arbitration agreement for the purposes of the Arbitration Act 1996.  At the very least, 
it would lead to costly and time consuming wrangling over where the dispute should 
be heard.  The Regulator believes that clause 13 of the passenger model contract 
would be equally applicable to freight operators and has the benefits of flexibility 
over the choice of forum, with protections for a party that wants immediate interim 
relief from the High Court. 

Fitness for purpose review built into model contract 

Respondent’s comment 

6.55 EWS noted the major changes in the rail freight market since it entered into its first 
track access agreement in 1997 and proposed that the freight model contract should 
include a provision for the contract’s fitness for purpose to be reviewed in, say, 2006.  
This would allow the model contract terms to be adjusted in the light of experience 
for all operators whose contract was based on them – which should be all freight 
operators by 2006. 
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Regulator’s draft conclusions 

6.56 The Regulator understands the reasons for EWS’s proposal, but is sceptical about 
whether such a provision is desirable.  The final version of the model contract will be 
based on considerable consultation with the industry and its provisions should be 
robust to changes in the rail freight market for some years.  In the case of UIOLI and 
rocker mechanisms, there is a clear case for providing greater flexibility to make 
changes over time that would apply to all freight operators.  Paragraph 4.80 therefore 
proposes that these mechanisms should be included in the network code, rather than in 
the model contract.  Going beyond this to have a general re-opener in the freight 
model contract that could be triggered within two years or so would give greater 
flexibility, but would also create uncertainty for operators and for Network Rail.  The 
Regulator would particularly welcome further comments on this matter (and, if 
respondents support the idea, on how such a review might be triggered and its scope), 
but at present he is not persuaded that leaving open the possibility of a review is 
desirable. 
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7. Next steps 

Introduction 

7.1 The purpose of this chapter is to explain the next steps following consultation on the 
suite of documents being published today, specifically: 

(a) establishment of the new template model freight access contract and 
publication of the revised (second edition) of the Regulator’s criteria and 
procedures for the approval of freight track access agreements; 

(b) triggering of retrofits; 

(c) modification of the network code; and 

(d) further work. 

The new model freight access contract and freight criteria and procedures document 

7.2 As outlined in paragraph 1.18 of the July consultation document, having considered 
responses to this consultation, the Regulator plans to publish final versions of the 
freight model contract and of the new revised freight criteria and procedures 
document.  His aim is to do so before the end of February 2004.   

Triggering of retrofits 

7.3 Once these two documents have been published, he would then consult the parties to 
freight track access agreements containing a retrofit mechanism, and the SRA, in 
relation to the proposed modification notices that would be issued to start the retrofit 
process which would put those agreements into model contract form.   The deadline 
for these consultations will inevitably be very tight, as the final versions of 
modification notices must be given to the parties by 31 March 2004.   

Modification to the network code 

7.4 This document also invites comments on a use it or lose it (UIOLI) mechanism that 
would apply to freight operators as well as passenger operators, a freight rocker 
mechanism and associated procedures for adjusting an operator’s cordon caps.  The 
Regulator proposes that such provisions should be included in a new Part J of the 
network code, for the reasons given in paragraphs 4.80 above.  The UIOLI 
mechanism is also relevant to passenger operators and incorporates changes made in 
response to comments on the draft Part J in Changes to access rights and moderation 
of competition: draft conclusions, published in July 2003.  The Regulator intends 
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shortly to publish his final conclusions in response to that consultation, which will 
also include slightly revised versions of the draft Part J provisions dealing with the 
voluntary adjustment and surrender of rights. 

7.5 Modifications, including additions, to the network code can be made either via a 
proposal for change made to the Class Representative Committee (CRC) under 
Condition C5, or by the Regulator making the change under Condition C8.  The 
Regulator would prefer to incorporate Part J into the network code following the 
Condition C5 procedure, as this would most clearly demonstrate that his proposals 
had industry-wide support and be faster.  He is therefore minded to consult the CRC 
members informally on the proposed Part J, once he has published his final 
conclusions on moderation of competition and changes to access rights.  Subject to 
the CRC’s views, he would then take account of any comments from the current 
consultation on the drafting of the proposed UIOLI and freight rocker mechanisms 
and make a proposal for change for a new Part J under Condition C5.  The new Part J 
would cover: 

(a) the voluntary adjustment and surrender of rights;  

(b) a UIOLI mechanism for both passenger and freight operators; 

(c) a rocker mechanism for freight operators; and 

(d)  and associated procedures for adjusting freight operators’ cordon caps.   

Further work 

7.6 As recognised in Chapter 2, the Regulator’s draft conclusion is that the process of 
developing the model freight track access contract has identified issues which cannot 
satisfactorily be addressed by him purely thoroughly the establishment of the model 
contract itself.   Key issues for further work include:  

(a) Network Rail’s proposal for a review of the freight operating constraints 
(paragraph 2.16), where Network Rail may want to initiate an industry 
working group to review how the existing constraints on the use of the 
network are defined; 

(b) the practical implications, including timing and cost, of Network Rail putting 
all freight operating constraint documents on its website and updating them 
frequently, so that up-to-date information is easily accessible for users 
(paragraphs 2.44-2.47), where the Regulator wants to discuss with Network 
Rail the practicalities, including timing and costs; 
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(c) the implications of having a proportion of level 2 rights being subject to very 
short term spot bidding (paragraphs 4.72-4.74), where the Regulator proposes 
to work further with the industry on whether greater use of short term spot 
bidding is desirable;   

(d) the development of one or more freight local output commitments, where the 
Regulator wants to do further work with freight operators;  and 

(e) the development by Network Rail and freight operators of rules or criteria for 
interpreting ‘on-going reasonable commercial need’ in the context of the 
freight rocker mechanism and six-monthly reviews, which would need to be 
approved by the Regulator (paragraph 4.86). 

7.7 The Regulator expects to set out a work programme covering these matters in the 
ORR’s draft business plan for 2004-05. 
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Annex 1.  Respondents to consultation 

The following companies and organisations responded to Model freight track access 
contract: a consultation document: 

Advenza Freight Limited 

Associated British Ports 

Direct Rail Services Limited 

English Welsh & Scottish Railway Limited 

Freightliner Group Limited 

London Transport Users Committee 

Network Rail Infrastructure Limited 

Peter Foyer Consulting Engineers 

Powergen UK Limited 

Rail Freight Group 

Royal Mail 

South West Trains Limited 

Strategic Rail Authority 

Strathclyde Passenger Transport Executive 

UK Coal Mining Limited 
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Annex 2.  Procedure for diverted services under paragraph 6 of Schedule 4 

 

 

NR must promptly establish an Alternative Train 
Slot and notify the Operator (6.1) 

Operator must promptly notify NR of response (6.2)

Operator accepts NR’s nominated 
Alternative Train Slot (6.2(a)) 

Operator rejects NR’s 
nominated Alternative Train 

Slot and does not propose 
another (6.2(b)) 

Operator rejects nominated 
Alternative Train Slot but proposes 

another (6.2(b) and 6.3) 

NR permits Operator to use 
Alternative Train Slot; performance 
measured against original Train Slot 

(6.4) 

Treated as a Cancellation 
(6.5(a)) 

NR treats as Spot Bid (6.3) 

Spot Bid accommodated, 
performance measured against 

original Train Slot (6.4) 

Spot Bid not 
accommodated, treated as 

a Cancellation (6.5(b)) 

A Disruptive Event occurs (6.1) 
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Annex 3.  Procedure for additional and varied services under paragraph 2 of 
Schedule 5 

Would the request result in or be likely to result in: 
•NR being in breach of an existing or prospective access agreement?
or 
•disruption to planned works? (2.3.2) 

Yes No 

Request invalid 
(2.3.2) 

NR must notify the Train Operator within 5 Working 
Days of the train slot available to it (2.3.3 (a)) 

NR must notify Train Operator within 5 Working Days of 
train slot as similar as practicable to that sought (2.3.3(b)) 

Has NR notified Train Operator within 5 Working Days? 

No Yes 

Is the request: 
•made at least 10 Working Days in advance? and is either: 
•to facilitate efficient utilisation of its resources? or 
•for some other reasonable commercial need? (2.3.1) 

Train Operator requests additional or varied 
services (2.3.1) 

Train Operator has up to 4 Working Days to accept 
train slot offered (2.3.5) 

No Yes 

NR deemed to have accepted request and 
must make suitable train slot available 

(2.3.4) 

Does Train Operator accept in 
time? 

NR and Train Operator bound by acceptance (and 
train slot should be provided and used) (2.3.6) 

Yes No 

Request lapses (2.3.5)
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Annex 4.  Schedule 12 procedure for six-monthly review of access rights 

 

 

 

 

 

The Operator agrees to 
the Reduction in whole 

Operator gives notice to NR prior to the 
date of the Rights Review Meeting and 

meeting does not go ahead (4) 

Operator serves a notice on NR no later than 
5 Working Days prior to the Rights Review 
Meeting specifying it has a reasonable on-

going commercial need for some or all of the 
Reduction (5.1) 

Deemed that the 
Operator agrees to the 
Reduction (5.2(a)) and 
Rights Review Meeting 

does not go ahead 
(5.2(b)) 

No 

Rights Review Meeting attempts to 
reach agreement on the Reduction (7) 

Yes 

NR refers dispute to 
arbitrator or, if parties 
agree, an expert (8.1) 

Parties fail to agree within 20 
Working Days of the Rights 

Review Meeting (8.1) 

Decision in favour of NR (8.3)

Within 20 Working Days NR submits the 
relevant variation to Access Agreement to 
the Regulator for consent (9.2).  Variation 
has effect from date of Regulators consent 
or such other date the Regulator notifies 

(8.3 and 9.3) 

The Operator disagrees with 
the Reduction or only agrees 

to the Reduction in part 

Where part Reduction 
agreed by Operator 

Where part or whole 
Reduction not agreed by 

the Operator 

Parties agree that the 
Reduction shall have effect at 
the Rights Review Meeting or 

in next 20 Working Days 

Within 20 Working Days NR 
submits the relevant variation to 

Access Agreement to the Regulator
for consent (9.2).  Variation has 
effect from date of Regulator’s 

consent (4.1 and 5.2) 

Parties agree that the Reduction shall not have effect 
at the Rights Review Meeting or in next 20 Working 

Days 

Decision in favour of Operator 

NR notice requesting the 
Reduction ceases to have 

effect (6) 

NR serves a notice on the Operator no later than 15 Working Days in advance of the Rights Review Meeting specifying any Rights 
Subject to Surrender and/or cordon caps for which NR considers the Operator no longer has a reasonable on-going commercial need (3)
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Annex 5.  Draft Part J of the network code31 

Definitions 

In this Part J, unless the context otherwise requires: 

“Ancillary Movements” has the meaning ascribed to it in Part D of these Access 

Conditions; 

“Applicant” has the meaning ascribed to it in Condition J5.1(a); 

“Applicant (Rocker)” has the meaning ascribed to it in Condition J7.2(a); 

“Bid” has the meaning ascribed to it in Part D of these Access 

Conditions; 

“Commencement Date” means the date on which the relevant Quantum Firm Right 

takes effect in accordance with the Train Operator’s Access 

Agreement; 

“congested infrastructure” has the meaning ascribed to it in Article 2(c) of EU Directive 

2001/14/EC; 

“Cordon Cap Increase 

(Rocker)” 

has the meaning ascribed to it in Condition J8.2(j); 

“Cordon Cap Reduction” has the meaning ascribed to it in Condition J6.2(a); 

“Cordon Cap Reduction 

(Rocker)” 

has the meaning ascribed to it in Condition J8.2(a); 

                                                 
31  This draft of Part J excludes material, including definitions, that is only relevant to the provisions 

on voluntary surrender and adjustment of rights, on which the Regulator consulted in July 2003 
(Changes to access rights and moderation of competition: draft conclusions, Office of the Rail 
Regulator, July 2003).   
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“Counter Notice” means a notice given by the Train Operator to Network Rail 

under Condition J4.9; 

“Existing Cordon Cap” means a cordon cap specified in an Access Agreement 

concerning a location to which any Rights Subject to 

Surrender specified in a Failure to Use Notice or a Third 

Party Failure to Use Notice, as applicable, relate; 

“Existing Cordon Cap 

(Rocker)” 

means a cordon cap specified in an Access Agreement 

concerning a location to which any Rights Subject to 

Surrender (Rocker) specified in a Third Party Notice relate; 

“Failure to Use” has the meaning ascribed to it in Condition J4.2.1; 

“Failure to Use Notice” means a notice given by Network Rail to a Train Operator 

under Condition J4.5(a); 

“Firm Right” has the meaning ascribed to it in an Access Agreement, and 

any reference in an Access Agreement to “Firm Contractual 

Right” shall be deemed to be a reference to a “Firm Right”; 

“Grounds for Objection” means the grounds set out in Condition J4.10;  

“Incumbent” has the meaning ascribed to it in Condition J5.1(b); 

“Incumbent (Rocker)” has the meaning ascribed to it in Condition J7.2(a); 

“Quantum Firm Right” means a Firm Right under an Access Agreement in respect 

of the number (or quantum) of Train Slots in any specified 

period (including rights to Train Slots in respect of 

additional trains or relief services), and includes part of such 

a Firm Right; 
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“Rights Subject to Surrender” means, in relation to any Failure to Use, the Quantum Firm 

Right relating to such Failure to Use and: 

(a) a Train Slot in the Working Timetable which 

relates to that Quantum Firm Right; 

(b) any Ancillary Movements and Stabling that 

Network Rail determines: 

(i) are directly associated with the relevant 

Quantum Firm Right; and 

(ii) would no longer be required by the 

relevant Train Operator following the 

surrender of the Quantum Firm Right; and 

(c) any Bid relating to any such Quantum Firm Right; 

“Rights Subject to Surrender 

(Rocker)” 

means, in relation to any Quantum Firm Right sought by an 

Applicant (Rocker) under Condition J7, the Quantum Firm 

Right and: 

(a) a Train Slot in the Working Timetable which 

relates to that Quantum Firm Right; 

(b) any Ancillary Movements and Stabling that 

Network Rail determines: 

(i) are directly associated with the relevant 

Quantum Firm Right; and  

(ii) would no longer be required by the relevant 

Train Operator following the surrender of 

the Quantum Firm Right; and 

(c) any Bid relating to any such Quantum Firm Right; 

“Service Characteristics” for the purposes of a right surrendered under Condition J7.9, 

has the meaning ascribed to it in the Incumbent (Rocker)’s 

Access Agreement; 
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“Stabling” has the meaning ascribed to it in an Access Agreement; 

“Third Party Counter Notice” means a notice given by the Incumbent (Rocker) to Network 

Rail under Condition J7.6.1; 

“Third Party Failure to Use 

Notice” 

means a notice given by Network Rail to a Train Operator 

under Condition J5.1; 

“Third Party Notice” means a notice given by Network Rail to the Incumbent 

(Rocker) under Condition J7.2; 

“Train Slot” has the meaning ascribed to it in Part D of these Access 

Conditions; 

“Use Period” means in relation to any Use Quota the period of time during 

which the Use Quota is to be satisfied, as published by 

Network Rail in accordance with Condition J4.3; 

“Use Quota” means the minimum expected quota for use of a Train Slot, 

as published by Network Rail in accordance with Condition 

J4.3; and 

“Working Day” has the meaning ascribed to it in Part D of these Access 

Conditions. 

1. Application of this Part J 

Except to the extent necessary to give effect to any relevant law, nothing in this Part J shall prevent to a 

material extent the exercise, or receipt of the benefit of, a protected right. 

2. Voluntary surrender or adjustment of Access Rights 

[Not published] 

3. Confidentiality relating to voluntary surrender or adjustment of Access Rights  

[Not published] 
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4. Failure to Use 

4.1 Application of Conditions J4 and J5 

Conditions J4 and J5 apply only to a Failure to Use that commences on or after the date that those 

Conditions take effect. 

4.2 Failure to Use 

4.2.1 Subject to Conditions J4.2.2 and J4.4, a Failure to Use in relation to a Quantum Firm Right shall occur 

if: 

(a) the Train Operator does not secure one or more Train Slots in the Working Timetable in 

respect of that Quantum Firm Right in any consecutive period of 365 days starting on or after 

the Commencement Date; or  

(b) the Train Operator fails to make use of a Train Slot in the Working Timetable which relates to 

that Quantum Firm Right. 

4.2.2 For the purposes of Condition J4.2.1(b), the Train Operator will fail to make use of a Train Slot if it 

uses the Train Slot for less than the Use Quota during the relevant Use Period. 

4.3 Use Quota and Use Period 

4.3.1 The Use Quota and Use Period: 

(a) shall be as determined, and revised from time to time, by the Regulator for the purpose of this 

Condition J4.3 following such consultation as the Regulator may consider appropriate; and 

(b) following such determination or revision shall be published by Network Rail in its network 

statement, in accordance with Article 3 of EU Directive 2001/14/EC. 
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4.3.2 The Regulator may: 

(a) determine different Use Quotas and/or different Use Periods for varying categories of services 

for the carriage of: 

(i) passengers by railway; and 

(ii) goods by railway; 

(b) specify the characteristics of train movements that will count or will not count, as the case may 

be, toward any Use Quota; and 

(c) specify such other matters as the Regulator considers are necessary or expedient to give effect 

to any Use Quota and any Use Period. 

4.4 Certain periods to be disregarded 

Any period of non-use, which would otherwise fall to be counted as part of the consecutive periods set 

out in Conditions J4.2.1(a) or J4.2.1(b), shall be disregarded for the purpose of determining whether a 

Failure to Use has occurred if, and to the extent that, it is attributable to non-economic reasons beyond 

the Train Operator’s control. 

4.5 Service of Failure to Use Notice 

If Network Rail considers there is a Failure to Use by a Train Operator which is continuing: 

(a) it may serve a Failure to Use Notice on the Train Operator requiring the Train Operator to 

surrender Rights Subject to Surrender; and 

(b) if it does so, it shall send a copy of the notice to the Regulator. 

4.6 Cessation of Failure to Use 

A Failure to Use shall cease to be continuing for the purpose of Condition J4.5 if: 

(a) the Train Operator either: 

(i) in relation to a Failure to Use under Condition J4.2.1(a), secures a Train Slot in the 

Working Timetable; or 

(ii) in relation to a Failure to Use under Condition J4.2.1(b), makes use of a relevant 

Train Slot such that the Use Quota is met; and 

(b) Network Rail has not served a Failure to Use Notice within 20 Working Days of Conditions 

J4.6(a)(i) or J4.6(a)(ii), as applicable, occurring. 
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4.7 Contents of a Failure to Use Notice 

A Failure to Use Notice shall specify: 

(a) the Failure to Use which Network Rail considers has occurred; 

(b) the Rights Subject to Surrender which Network Rail requires the Train Operator to surrender; 

and 

(c) a date, being not less than 60 days from the date of service of the Failure to Use Notice, on 

which the surrender is to take effect.  

4.8 Acceptance of surrender 

Subject to the Regulator consenting to the surrender in accordance with Condition J4.14, if the Train 

Operator agrees to the surrender specified in the Failure to Use Notice then: 

(a) it shall give notice in writing to that effect to Network Rail; and  

(b) the Rights Subject to Surrender shall be surrendered on the date specified in the Failure to Use 

Notice or, if later, the date on which the Regulator consents to the surrender in accordance 

with Condition J4.14. 

4.9 Counter Notice 

4.9.1 The Train Operator may, within 10 Working Days of service of a Failure to Use Notice, serve a 

Counter Notice on Network Rail specifying that: 

(a) there has been no Failure to Use or that the Failure to Use was not continuing at the date of the 

service of the Failure to Use Notice; and/or 

(b) there are Grounds for Objection to the proposed surrender within Condition J4.10, detailing 

the Grounds for Objection on which it relies, 

and must provide evidence in support of its contentions.  The Train Operator shall send a copy of any 

Counter Notice to the Regulator. 

4.9.2 If no Counter Notice is served within 10 Working Days of service of a Failure to Use Notice, the Train 

Operator will be deemed to have agreed to the surrender specified in the Failure to Use Notice. 

4.10 Grounds for Objection 

4.10.1 The Train Operator may object to a surrender specified in a Failure to Use Notice relating to services 

for the carriage of passengers by railway on the grounds that: 
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(a) the Rights Subject to Surrender are essential for the fulfilment of the Train Operator’s 

obligations under the Train Operator’s franchise agreement; or 

(b) the Rights Subject to Surrender relate to an enhancement of the Network for which the Train 

Operator is contracted to pay through access charges. 

4.10.2 The Train Operator may object to a surrender specified in a Failure to Use Notice relating to services 

for the carriage of goods by railway only on the ground set out in Condition J4.10.1(b). 

4.11 Lapse 

If: 

(a) the Train Operator and Network Rail agree; or  

(b) it is determined, 

that there has been no Failure to Use or that it is not continuing, then to the extent it is so agreed or 

determined the Failure to Use Notice shall lapse and be of no further effect. 

4.12 Cessation of notice 

If: 

(a) the Train Operator and Network Rail agree; or  

(b) it is determined that the Train Operator’s Grounds for Objection have been substantiated in 

respect of any or all of the Rights Subject to Surrender,  

the Failure to Use Notice shall cease to have effect to the extent that the Train Operator’s Grounds for 

Objection have been substantiated. 

4.13 Dispute resolution 

4.13.1 If within 5 Working Days of receipt by Network Rail of a Counter Notice the Train Operator and 

Network Rail have: 

(a) failed to reach any agreement on the matters referred to in Condition J4.9.1; and 

(b) not otherwise agreed in writing to refer the matter for expert determination under Part D of the 

Access Dispute Resolution Rules in force at the time of the reference (as modified by 

Condition J9), 

Network Rail shall refer the matter to arbitration in accordance with Part C of the Access Dispute 

Resolution Rules in force at the time of the reference (as modified by Condition J9). 
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4.13.2 The arbitrator’s or expert’s decision (including any variations of the provisions of the Access 

Agreement contemplated in the decision) shall have effect on the date the Regulator gives his consent 

to those variations, or such other date as the Regulator may notify the parties under Condition J4.14. 

4.14 Regulator’s consent  to surrender of Rights Subject to Surrender  

4.14.1 A surrender of Rights Subject to Surrender specified in a Failure to Use Notice shall have effect only 

with the Regulator’s consent. 

4.14.2 Network Rail shall submit the relevant variations to the Access Agreement to the Regulator for consent 

within 20 Working Days of the date of: 

(a) the Train Operator’s acceptance of the proposed surrender under Condition J4.8; or 

(b) the arbitrator’s or expert’s decision pursuant to a reference under Condition J4.13. 

4.14.3 Network Rail and the Train Operator shall use all reasonable endeavours to procure that the Regulator 

is furnished with sufficient information and evidence as he requires to determine: 

(a) whether or not to give his consent to the variation in question; and 

(b) the date from which the variation shall have effect. 

4.15 Bids 

Where any Rights Subject to Surrender surrendered under this Condition J4 include the surrender of a 

Bid, Network Rail's obligations under Condition D4.7.1 shall cease to have effect in respect of that Bid 

as from the date the surrender takes effect in accordance with this Condition J4. 

5. Third Party Failure to Use 

5.1 Third Party Failure to Use Notices 

 If: 

(a) Network Rail receives a bona fide application from a Train Operator (“the Applicant”) for a 
Quantum Firm Right to a Train Slot; and 

(b) the Train Slot: 

(i) relates to a section of congested infrastructure; 

(ii) was secured pursuant to the Quantum Firm Rights of another Train Operator (“the 
Incumbent”); and 

(iii) is one in respect of which there is a continuing Failure to Use by the Incumbent, 
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then Network Rail shall serve a Third Party Failure to Use Notice on the Incumbent and send a 
copy of the notice to the Regulator. 

5.2 Cessation of Failure to Use 

 For the purposes of Condition J5.1(b)(iii), whether a Failure to Use has ceased to be continuing shall be 

determined in accordance with Condition J4.6. 

5.3 Contents of a Third Party Failure to Use Notice 

A Third Party Failure to Use Notice shall specify: 

(a) the Failure to Use which Network Rail considers has occurred; 

(b) the Rights Subject to Surrender, which Network Rail requires the Train Operator to surrender; 

and 

(c) a date, being not less than 60 days from the date of service of the Third Party Failure to Use 

Notice, on which the surrender is to take effect. 

5.4 Application of Conditions 

 The following Conditions shall apply following service on the Train Operator, as Incumbent, of a Third 

Party Failure to Use Notice as they apply to a Failure to Use Notice: 

(a) J4.8 (acceptance of surrender); 

(b) J4.9 (Counter Notice) but not J4.9.1(b); 

(c) J4.11 (lapse); 

(d) J4.13 (dispute resolution), where in respect of this Condition J5, any arbitration or expert 

determination will be between Network Rail and the Incumbent, and the Applicant shall accept 

that the award or determination will dispose of the matter as between the Applicant and 

Network Rail; 

(e) J4.14 (Regulator’s consent to surrender of Rights Subject to Surrender); and 

(f) J4.15 (Bids), as if that Condition referred to a surrender under this Condition J5. 
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6. Cordon Cap Reduction (Failure to Use)  

6.1 Application of this Condition J6 

 This Condition J6 shall not apply if, in accordance with Conditions J4 or J5, the Train Operator and 

Network Rail agree or it is determined that in relation to the relevant Failure to Use there are no Rights 

Subject to Surrender. 

6.2 Cordon Cap Reduction Procedure 

 Where any Rights Subject to Surrender specified by Network Rail in a Failure to Use Notice or a Third 

Party Failure to Use Notice, as applicable, concern a location where the Train Operator on whom the 

notice has been served has an Existing Cordon Cap the following additional provisions will apply: 

(a) the Failure to Use Notice or the Third Party Failure to Use Notice, as applicable, in addition to 

the matters set out in Condition J4.7 or J5.3, as applicable, may specify any reduction to an 

Existing Cordon Cap (“the Cordon Cap Reduction”) that Network Rail considers should be 

made if Rights Subject to Surrender were surrendered by the Train Operator under 

Conditions J4 or J5, as applicable; 

(b) the Cordon Cap Reduction shall be what Network Rail considers reasonable in all the 

circumstances, having had regard to any relevant criteria as determined and published from 

time to time by the Regulator under Condition J6.2(i); 

(c) if the Train Operator agrees to the Cordon Cap Reduction it shall give notice to that effect in a 

notice to Network Rail served in accordance with Condition J4.8 or J5.4(a), as applicable; 

(d) if the Train Operator does not agree to the Cordon Cap Reduction, it shall serve a Counter 

Notice, in accordance with Condition J4.9 or J5.4(b), as applicable: 

(i) specifying that it objects to the Cordon Cap Reduction; and  

(ii) providing evidence in support of its objection; 

(e) Condition J4.9.2 shall apply as if that Condition referred to a Cordon Cap Reduction rather 

than a surrender; 

(f) if the Train Operator and Network Rail agree or it is determined that the Cordon Cap 

Reduction shall not take effect, the Failure to Use Notice or the Third Party Failure to Use 

Notice, as applicable, shall cease to have effect to the extent that it relates to a Cordon Cap 

Reduction; 
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(g) if within 5 Working Days of receipt by Network Rail of a Counter Notice under this Condition 

J6 the Train Operator and Network Rail have: 

(i)  failed to reach agreement on whether the Cordon Cap Reduction shall have effect; 

and  

(ii)  not otherwise agreed in writing to refer the matter for expert determination under 

Part D of the Access Dispute Resolution Rules in force at the time of the reference (as 

modified by Condition J9), 

Network Rail shall refer the matter to arbitration in accordance with Part C of the Access 

Dispute Resolution Rules in force at the time of the reference (as modified by Condition J9); 

(h) where the Cordon Cap Reduction is specified in a Third Party Failure to Use Notice, any 

arbitration or expert determination will be between Network Rail and the Incumbent, and the 

Applicant shall accept that the award or determination will dispose of the matter as between 

the Applicant and Network Rail; 

(i) a Cordon Cap Reduction specified in a Failure to Use Notice or Third Party Failure to Use 

Notice, as applicable, shall have effect only with the Regulator’s consent.  Such consent shall 

be: 

(i) sought in accordance with the procedures set out in Conditions J4.14 or J5.4(e), as 

applicable, as if Condition J4.14 referred to a Cordon Cap Reduction rather than a 

surrender of Rights Subject to Surrender; and 

(ii)  granted in accordance with criteria (if any) as determined and published from time to 

time by the Regulator, for the purpose of his consideration of any application for 

consent under this Condition J6; and 

(j) the Cordon Cap Reduction shall have effect on the date the Regulator gives his consent to the 

reduction, or such other date as the Regulator may notify the parties under Condition J6.2(i).  

7. Freight rocker mechanism 

7.1 Application of this Condition J7 

7.1.1 This Condition J7 applies only to services for the carriage of goods by railway. 

7.1.2 This Condition J7 applies only to an application from a Train Operator that is received by Network Rail 

under Condition J7.2(a) on or after the date that this Condition J7 takes effect. 
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7.1.3 This Condition J7 shall not apply to applications by third party Train Operators that: 

(a) are substantially similar in nature to applications made under this Condition J7; and 

(b) were made prior to this Condition J7 coming into effect. 

7.2 Third Party Notice 

If Network Rail: 

 

(a) receives a bona fide application from a Train Operator (“the Applicant (Rocker)”) requesting a 

Quantum Firm Right that is substantially similar to an existing Quantum Firm Right of another 

Train Operator (“the Incumbent (Rocker)”); and 

 

(b) determines that it cannot accommodate the Applicant (Rocker)’s request without seeking the 

surrender of the Quantum Firm Right from the Incumbent (Rocker), 

then Network Rail shall serve a Third Party Notice on the Incumbent (Rocker). 

7.3 Applicant (Rocker)’s responsibilities 

When making an application to Network Rail of the type described in Condition J7.2(a), the Applicant 

(Rocker) shall: 

 

(a) at the same time as submitting the application to Network Rail, send a copy of the application 

to the Incumbent (Rocker); and 

 

(b) specify in the application the date (such date to be the Applicant (Rocker)’s reasonable 

estimate of the maximum likely time required for the procedures in Condition J7 and, if 

applicable, Condition J8 to be complied with, including any dispute resolution procedures) on 

which the Applicant (Rocker) requests that the Quantum Firm Right take effect in its Access 

Agreement. 

7.4 Contents of Third Party Notice 

7.4.1 A Third Party Notice shall specify: 

(a) the Quantum Firm Right sought by the Applicant (Rocker); 

(b) the Rights Subject to Surrender (Rocker), which Network Rail requires the Incumbent 

(Rocker) to surrender in order to accommodate the Applicant (Rocker)’s request; and 

(c) a date, being not less than 60 days from the date of service of the Third Party Notice, on which 

the surrender is to take effect. 
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7.4.2 A Third Party Notice served less than 60 days prior to the date upon which the Quantum Firm Rights 

applied for by the Applicant (Rocker) are to commence shall not be a valid Third Party Notice and shall 

have no effect. 

7.5 Acceptance of surrender 

If the Incumbent (Rocker) agrees to the surrender specified in the Third Party Notice then: 

(a) it shall give notice in writing to that effect to Network Rail; and  

(b) the Rights Subject to Surrender (Rocker) shall be surrendered on the date specified in the Third 

Party Notice. 

7.6 Third Party Counter Notice 

7.6.1 The Incumbent (Rocker) may, within 5 Working Days of service of a Third Party Notice, serve a Third 

Party Counter Notice on Network Rail: 

(a) specifying that it has a reasonable on-going commercial need for all or any of the Rights 

Subject to Surrender (Rocker); and  

(b) providing evidence in support of its contentions.   

7.6.2 If no Third Party Counter Notice is served within 5 Working Days of service of a Third Party Notice, 

the Incumbent (Rocker) will be deemed to have agreed to the surrender specified in the Third Party 

Notice. 

7.6.3 If the Quantum Firm Rights sought by the Applicant (Rocker) are for the provision of transport 

services to a third party which are the subject of a competitive tendering process amongst other parties 

including the Incumbent (Rocker), then the Incumbent (Rocker):   

(a) may notify Network Rail in writing of this process; and  

(b) if it has done so, the period of 5 Working Days referred to in this Condition J7.6 shall be 

deemed to commence on the date that a contract is awarded at the end of the relevant tendering 

process. 

7.7 Cessation of notice 

If the Incumbent (Rocker) and Network Rail agree or it is determined that the Incumbent (Rocker) has 

a reasonable on-going commercial need in respect of any or all of the Rights Subject to Surrender 

(Rocker), the Third Party Notice shall cease to have effect to the extent that the Incumbent (Rocker)’s 

claim has been substantiated. 
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7.8 Dispute Resolution 

7.8.1 If within 5 Working Days of receipt by Network Rail of a Third Party Counter Notice the Incumbent 

(Rocker) and Network Rail have: 

(a) failed to reach agreement on whether the Incumbent (Rocker) has a reasonable on-going 

commercial need in respect of any or all of the Rights Subject to Surrender (Rocker); and 

(b) not otherwise agreed in writing to refer the matter for expert determination under Part D of the 

Access Dispute Resolution Rules in force at the time of the reference (as modified by 

Condition J9), 

Network Rail shall refer the matter to arbitration in accordance with Part C of the Access Dispute 

Resolution Rules in force at the time of the reference (as modified by Condition J9). 

7.8.2 If: 

(a) a reference to arbitration or expert determination is made under this Condition J7.8; and  

(b) the arbitrator or expert determines that the Incumbent (Rocker) has no reasonable on-going 

commercial need for all or any of the Rights Subject to Surrender (Rocker) 

then, the rights that are to be surrendered will be surrendered from the date specified: 

(i) in the Third Party Notice; or  

(ii) in the arbitrator’s or expert’s determination, 

whichever is the later. 

7.8.3 In respect of this Condition J7.8, any arbitration or expert determination will be between Network Rail 

and the Incumbent, and the Applicant (Rocker) shall accept that the award or determination will 

dispose of the matter as between the Applicant (Rocker) and Network Rail. 

7.9 Grant to Applicant (Rocker) 

Network Rail shall grant to the Applicant (Rocker) the rights surrendered by the Incumbent (Rocker) 

under this Condition J7.  Such rights shall be granted to the Applicant (Rocker): 

(a) as from the date of surrender by the Incumbent (Rocker); 

(b) for a period of time: 

(i) equal to that which the Incumbent (Rocker) would have enjoyed had the rights 

remained with the Incumbent (Rocker); or 

OFFICE of the RAIL REGULATOR• December 2003   
129



Model freight track access contract: draft conclusions 

(ii) until expiry of the Applicant (Rocker)’s Access Agreement, 

whichever is the shorter; 

(c) with Service Characteristics in substantially the same form as the Rights Subject to Surrender 

(Rocker); and 

(d) where applicable, subject to any relevant defeasance provision contained in the Incumbent 

(Rocker)’s Access Agreement. 

7.10 Notification to the Regulator 

Network Rail shall notify the Regulator of the relevant variations to the Incumbent (Rocker)’s and 

Applicant (Rocker)’s Access Agreements no more than 10 Working Days after the grant to the 

Applicant (Rocker) is effected in accordance with Condition J7.9. 

7.11  Reasonable on-going commercial need 

7.11.1 In Conditions J7 and, if applicable, J8, the phrase ‘reasonable on-going commercial need’ should be 

interpreted in accordance with rules or criteria (if any) determined and published from time to time by 

Network Rail which: 

(a) follow consultation by Network Rail with the Strategic Rail Authority and Train Operators 

providing services for the carriage of goods by railway; and 

(b) have been approved by the Regulator. 

7.11.2 The rules or criteria determined and published in accordance with this Condition J7.11 may 

differentiate between the use of the phrase ‘reasonable on-going commercial need’ in the context of: 

(a) Rights Subject to Surrender (Rocker); and  

(b) a Cordon Cap Reduction (Rocker). 

7.12 Bids 

Where any Rights Subject to Surrender (Rocker) surrendered under this Condition J7 include the 

surrender of a Bid, Network Rail's obligations under Condition D4.7.1 shall, in respect of that Bid: 

(a) cease to have effect in relation to the Incumbent (Rocker) as from the date the surrender takes 

effect in accordance with this Condition J7; and 

(b) be deemed to have effect in relation to the Applicant (Rocker) as from the date the Bid is 

granted to the Applicant in accordance with Condition J7.9. 
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8. Cordon Cap adjustments (rocker) 

8.1 Application of this Condition J8 

 This Condition J8 shall not apply if, in accordance with Condition J7, the Incumbent (Rocker) and 

Network Rail agree or it is determined that in relation to any Quantum Firm Right sought by the 

Applicant (Rocker) there are no Rights Subject to Surrender (Rocker). 

8.2 Cordon Cap adjustments procedure 

 Where any Rights Subject to Surrender (Rocker) specified by Network Rail in a Third Party Notice 

concern a location where the Incumbent (Rocker) has an Existing Cordon Cap (Rocker) the following 

additional provisions will apply: 

(a) the Third Party Notice, in addition to the matters set out in Condition J7.4.1, may specify any 

reduction to an Existing Cordon Cap (Rocker) (“the Cordon Cap Reduction (Rocker)”) that 

Network Rail considers should be made if Rights Subject to Surrender (Rocker) were 

surrendered by the Incumbent (Rocker) under Condition J7; 

(b) the Cordon Cap Reduction (Rocker) shall be based on Network Rail’s assessment of the 

Incumbent (Rocker)’s reasonable on-going commercial need for its Existing Cordon Cap 

(Rocker), having had regard to any rules or criteria as determined and published from time to 

time by Network Rail under Condition J7.11; 

(c) if the Incumbent (Rocker) agrees to the Cordon Cap Reduction (Rocker) it shall give notice to 

that effect in a notice to Network Rail served in accordance with Condition J7.5; 

(d) if the Incumbent does not agree to the Cordon Cap Reduction (Rocker), it shall serve a Third 

Party Counter Notice, in accordance with Condition J7.6: 

(i) specifying that it has a reasonable on-going commercial need for its Existing Cordon 

Cap (Rocker); and  

(ii) providing evidence in support of its contention; 

(e) Condition J7.6.2 shall apply as if that Condition referred to a Cordon Cap Reduction (Rocker) 

rather than a surrender; 

(f) Condition J7.6.3 shall apply; 

(g) if the Incumbent (Rocker) and Network Rail agree or it is determined that the Incumbent 

(Rocker) has a reasonable on-going commercial need for its Existing Cordon Cap (Rocker), 
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the Third Party Notice shall cease to have effect to the extent it relates to a Cordon Cap 

Reduction (Rocker); 

(h) if within 5 Working Days of receipt by Network Rail of a Third Party Counter Notice under 

this Condition J8 the Incumbent (Rocker) and Network Rail have: 

(i) failed to reach agreement on whether the Incumbent (Rocker) has a reasonable on-

going commercial need in respect of the Cordon Cap Reduction (Rocker); and  

(ii) not otherwise agreed in writing to refer the matter for expert determination under 

Part D of the Access Dispute Resolution Rules in force at the time of the reference (as 

modified by Condition J9), 

Network Rail shall refer the matter to arbitration in accordance with Part C of the Access 

Dispute Resolution Rules in force at the time of the reference (as modified by Condition J9); 

(i) where the Cordon Cap Reduction (Rocker) is specified in a Third Party Notice, any arbitration 

or expert determination will be between Network Rail and the Incumbent (Rocker), and the 

Applicant (Rocker) shall accept that the award or determination will dispose of the matter as 

between the Applicant (Rocker) and Network Rail; 

(j) if the Incumbent (Rocker) and Network Rail agree or it is determined that a Cordon Cap 

Reduction (Rocker) specified in a Third Party Notice shall take effect, Network Rail shall 

increase the Applicant (Rocker)’s Existing Cordon Cap (Rocker) or provide to the Applicant 

(Rocker) a new cordon cap, equal to the Cordon Cap Reduction (Rocker) (in either case a 

“Cordon Cap Increase (Rocker)”); 

(k) subject to Condition J8.2(n), a Cordon Cap Increase (Rocker) shall be granted to the Applicant 

(Rocker): 

(i) as from the date of the Cordon Cap Reduction (Rocker); and  

(ii) for a period of time: 

(A) equal to that which the Incumbent (Rocker) would have enjoyed had its 

Existing Cordon Cap (Rocker) remained unchanged; or 

(B) until the expiry of the Applicant (Rocker)’s Access Agreement, 

whichever is the shorter; 

(l) a Cordon Cap Reduction (Rocker) and a Cordon Cap Increase (Rocker) shall have effect only 

with the Regulator’s consent.  Such consent shall be sought by Network Rail submitting the 
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relevant variations to the Incumbent (Rocker)’s and Applicant (Rocker)’s Access Agreements 

to the Regulator for consent within 20 Working Days after the date of: 

(i) the Applicant (Rocker)’s acceptance of the Cordon Cap Reduction (Rocker) under 

Condition J8.2(c); or  

(ii) the arbitrator’s or expert’s decision pursuant to a reference under Condition J8.2(h); 

(m) Condition J4.14.3 shall apply as if the reference to the Train Operator was to both the 

Applicant (Rocker) and the Incumbent (Rocker); and 

(n) the Cordon Cap Reduction (Rocker) and Cordon Cap Increase (Rocker) shall have effect from 

the date the Regulator gives his consent to the reduction or increase, or such other date as the 

Regulator may notify the parties. 

9. Arbitration and expert determination under Part J 

9.1  Remit of arbitrator and expert 

In determining the matters referred to him under this Part J, the arbitrator or expert shall be requested 

by the parties to: 

(a) reach a decision that is fair and reasonable; 

(b) have due regard to: 

(i) the matters about which duties are imposed on the Regulator by section 4 of the Act; 

and 

(ii) any criteria which the Regulator has most recently published (and identified as such) 

in relation to the surrender or adjustment of access rights; and 

(c) not make any award or determination that is inconsistent with any provision of these Access 

Conditions. 

9.2  Provision of information etc., compliance with directions and binding nature of decision 

Network Rail and the Train Operator shall: 

(a) use all reasonable endeavours to procure that the arbitrator or expert is furnished with 

sufficient information and evidence to determine the matter in question as soon as is 

reasonably practicable after the date of the reference; 

(b) comply with any lawful directions of the arbitrator or expert; and 
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(c) be bound by the decision of the arbitrator or expert. 

9.3 Matters to be determined by the arbitrator or expert 

9.3.1 [Not published] 

9.3.2 If a reference to arbitration or expert determination is made under Condition J4.13 or J5.4(d) the parties 

shall request the arbitrator or expert to provide a reasoned award or determination covering the 

following matters: 

(a) whether there has been a Failure To Use; and/or 

(b) whether the Train Operator’s or Incumbent’s, as applicable, objections (if any) should be upheld in 

respect of any or all of the Rights Subject to Surrender; and 

(c) such other matters as he considers relevant to the proper determination of the reference. 

9.3.3 If a reference to arbitration or expert determination is made under Condition J6.2(g) the parties shall 

request the arbitrator or expert to provide a reasoned award or determination covering the following 

matters: 

(a) whether the Train Operator’s or Incumbent’s, as applicable, objections should be upheld in 

respect of a Cordon Cap Reduction, having regard to criteria (if any) determined and published 

from time to time by the Regulator under Condition J6.2(i); and 

(b) such other matters as he considers relevant to the proper determination of the reference. 

9.3.4 If a reference to arbitration or expert determination is made under Condition J7.8 the parties shall 

request the arbitrator or expert to provide a reasoned award or determination covering the following 

matters: 

(a) whether the Incumbent (Rocker) has a reasonable on-going commercial need for the Rights 

Subject to Surrender (Rocker) after the date specified in the Third Party Notice, having regard 

to rules or criteria (if any) determined and published from time to time by Network Rail under 

Condition J7.11; and 

(b) such other matters as he considers relevant to the proper determination of the reference. 

9.3.5 If a reference to arbitration or expert determination is made under Condition J8.2(h) the parties shall 

request the arbitrator or expert to provide a reasoned award or determination covering the following 

matters: 

  December 2003 • OFFICE of the RAIL REGULATOR  
134 



Model freight track access contract: draft conclusions 

(a) whether the Incumbent (Rocker) has a reasonable on-going commercial need for its Existing 

Cordon Cap (Rocker) having regard to any rules or criteria determined and published from 

time to time by Network Rail under Condition J7.11; and 

(b) such other matters as he considers relevant to the proper determination of the reference. 

9.4 Miscellaneous 

9.4.1 Paragraph C6 of the Access Dispute Resolution Rules shall not apply to any arbitration or expert 

determination commenced under Condition J2.13.   

9.4.2 In relation to any arbitration or expert determination commenced under Conditions J5.4(a), J6.2(g), 

J7.8 or J8.2(h) a copy of the award or determination shall be sent to the Applicant or Applicant 

(Rocker), as applicable, by Network Rail on receipt by Network Rail of the award or determination. 
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Annex 6.  Part J procedure for a freight rocker mechanism 
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NR cannot accommodate request without Incumbent 
surrendering its Quantum Firm Right (7.2(b)) 

NR serves Third Party Notice on 
Incumbent specifying a date not less 
than 60 days from the date of service 
on which surrender is to take effect 

(7.4.1(c)) 

Third Party Notice specifies 
a date for surrender to take 
effect which is less than 60 
days after notice is served 

(7.4.2) 

No transferIncumbent agrees to surrender rights

Incumbent gives notice in writing to 
NR (7.5(a)) 

Rights surrendered on date specified 
in Third Party Notice (7.5(b)) 

Incumbent serves Third Party 
Counter Notice on NR within 5 

Working Days of Third Party Notice 
(7.6.1) 

Incumbent and NR agree 
Incumbent has reasonable on-going 

commercial need for some or all 
rights requested (7.7) 

Third Party Notice 
ceases to have effect 

for relevant rights 
(7.7) 

Incumbent and NR cannot agree 
Incumbent has reasonable on-going 
commercial need for some or all of 

rights requested (7.8.1) 

NR refers dispute to arbitrator or, if 
parties agree, an expert (7.8.1) 

No

Yes

Arbitrator or expert determines that the 
Incumbent has reasonable on-going 
commercial need for relevant rights 

(7.8.2) 

Rights surrendered on date specified 
in Third Party Notice or determined 

by arbitrator or expert (7.8.2) 
No transfer

NR grants surrendered rights to the Applicant 
(7.9) 

Yes 

Incumbent fails to serve 
Third Party Counter Notice
on NR within 5 Working 

Days (7.6.2) 

No 

NR notifies Regulator within 10 Working 
Days of relevant variations to Incumbent’s 
and Applicant’s Access Agreements (7.10) 

NR receives bona fide application from 
Applicant requesting Quantum Firm Right 
similar to the right of another TOC (7.2(a)) 
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Annex 7.  Part J use it or lose it process for unused rights or where paths are not 
sought by another operator 

 

 

Failure to use Quantum Firm 
Right for one year (4.2.1(a)) 

Failure to use timetabled right for less than 
the Use Quota during the relevant Use Period 

(4.2.1(b) and 4.2.2) 

Has non-use ceased to be continuing (4.6), is it due to non-economic reasons 
outside operator’s control (4.4) or is it covered by Grounds for Objection? (4.10.2) 

No changeNR may issue Failure to Use Notice (4.5(a))

Operator accepts loss of rights or provides no 
or late Counter Notice (4.8 and 4.9.2) 

Operator serves Counter Notice 
within 10 Working Days (4.9.1) 

NR does not accept Counter Notice (4.13.1) NR accepts Counter Notice (4.12(a))

No changeNR refers dispute to arbitrator or, if 
parties agree, an expert (4.13.1) 

Decision in favour of NR Decision in favour of Operator

No changeNR seeks Regulator’s 
consent (4.14.2) 

No Yes

Rights extinguished if 
Regulator consents 

(4.14.1) 
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Annex 8. Part J use it or lose it process where paths are sought by another 
operator 
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NR checks that application is bona fide No change 

NR checks whether requests can be accommodated 
without affecting existing operator (Incumbent) No change 

NR establishes whether there has been continuing non-use 
during the relevant period No change 

NR must serve Third Party Failure to Use Notice on 
Incumbent (5.1(b)) 

Incumbent serves Counter Notice within 
10 Working Days, setting out objection 

(5.4(b)) 

Incumbent accepts loss of rights or responds too 
late (5.4(a) and 5.4(b)) 

NR agrees with 
Incumbent (5.4(c)) 

NR disagrees with 
Incumbent 

Regulator’s consent sought 
(5.4(e)) 

No change Incumbent 
accepts NR’s 

position 

Incumbent 
disputes NR’s 

position 

Rights extinguished if 
Regulator consents 

(5.4(e)) 

Regulator’s 
consent sought 

(5.4(e)) 

NR refers dispute to arbitrator or, 
if parties agree, an expert (5.4(d)) 

Rights 
extinguished if 

Regulator 
consents (5.4(e)) 

Decision in favour of NR Decision in favour of 
Incumbent 

Regulator’s consent 
sought (5.4(e)) 

No change 

No 

Yes

No

Yes

Yes

Rights extinguished if 
Regulator consents 

(5.4(e)) 

NR receives application from train operator (Applicant) (5.1(a)) 
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Annex 9.  Part J process for reducing cordon caps under the UIOLI 
mechanism 

 

 

 

Operator agrees to Cordon Cap Reduction? 

Operator gives notice of 
agreement to Cordon Cap
Reduction to NR (6.2(c)) 

Operator serves 
Counter Notice on NR 

within 10 Working 
Days (6.2(d))  

Operator and NR agree that 
Cordon Cap Reduction shall 

ot take effect (6.2(f))?n  

Failure to Use Notice ceases to 
have effect re Cordon Cap 

Reduction (6.2(f)) 

NR refers dispute to arbitrator or, 
if parties agree, an expert 

(6.2(g)(ii)) 

Expert or arbitrator determines Cordon 
Cap Reduction should be made? 

Yes No

YesNo

Operator deemed to have 
agreed to Cordon Cap 

Reduction (6.2(e)) 

NR submits variations to the Access 
Agreement to the Regulator within 20 

Working Days for consent (6.2(i)) 

Cordon Cap Reduction has effect if 
Regulator consents, but cannot take effect 
f relevant Rights Subject to Surrender are 

retained by Operator (6.1 and 6.2(j)) 
i

YesNo

Failure to Use Notice ceases to 
have effect re Cordon Cap 

Reduction (6.2(f)) 

No Yes

NR serves notice under J4 or J5 on Operator 
and may specify a reasonable reduction of an 

Existing Cordon Cap (6.2(a) and (b))  
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Annex 10.  Part J process for adjusting cordon caps under the freight rocker 
mechanism 

 

 

      

 

 
NR and Incumbent agree that Incumbent has reasonable on-going commercial need for 

Existing Cordon Cap within 5 Working Days of receiving the Third Party Notice? 
(8.2(g)) 

 
 

 

Incumbent agrees to the Cordon Cap Reduction? 

Incumbent gives notice to NR of 
agreement to Cordon Cap 

Reduction (8.2(c)) 

Incumbent serves Third Party Counter 
Notice on NR within 5 Working Days 

specifying a reasonable on-going 
commercial need for its Existing 

Cordon Cap? (8.2(d))  

Yes No

Third Party Notice ceases to have 
effect re Cordon Cap Reduction 

(8.2(g)) 

Yes 

NR refers dispute to arbitrator or, if parties 
agree, an expert (8.2(h)) 

No

NR increases the Applicant’s Cordon 
Cap or provides a new cordon cap 

(8.2(j)) 

Third Party Notice 
ceases to have effect re 
Cordon Cap Reduction 

(8.2(g)) 

Expert or arbitrator determines Cordon Cap 
Reduction should be made? 

NR submits relevant variations to Access Agreements to the 
Regulator within 20 Working Days for consent (8.2(l)) 

Yes No 

Yes 

Incumbent deemed to 
have agreed Cordon 

Cap Reduction (8.2(e))

Cordon Cap adjustments have effect if Regulator 
consents, but cannot take effect if relevant Rights 

Subject to Surrender (Rocker) are retained by 
Incumbent (8.2(n) and 8.1) 

No

NR serves a Third Party Notice on the Incumbent under J7 and may specify a Cordon Cap Reduction based on 
Incumbent’s reasonable on-going commercial need (8.2(a)) 


